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considering by every lawyer when deciding the ques- 
tion of corporate representation for a client, and by the 
officials of every corporation the representation of which 
is now in weaker hands. 
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administered? 


An ever increasing number of 
attorneys are realizing that the ap- 
pointment of this bank as executor 
and trustee assures continuous ad- 
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VoLtuME VII 


LAIMS for refund of taxes overpaid to the Fed- 

eral Government have been provided for by 

statute since 1866. In that year what is now 

the substance of Section 3226, R.S., was passed. The 
language of the original statute is as follows: 

Section 3226, R.S. Taxes wrongfully collected—No suit 
shall be maintained in any court. for the 
recovery of any internal tax alleged to 
have been erroneously or illegally as- 
sessed or collected, or of any penalty 
claimed to have been collected without 
authority, or of any sum alleged to have 
been excessive or in any manner wrong- 
fully collected, until appeal shall have been 
duly made to the Commissioner of the 
Internal Revenue, according to the provi- 
sions of law in that regard, and the regu- 
lations of the Secretary of the Treasury 
established in pursuance thereof, and a 
decision of the Commissioner has been had 
therein: Provided, That if such decision 
is delayed more than six months from 
the date of such appeal, then the said suit 
may be brought, without first having a 
decision of the Commissioner at any time 
within the period limited in the next 
section. 

The above section remained un- 
amended from 1866 to 1877. In the 
latter year an amendment was 
adopted which struck out the word 
“the” in the title of the Commis- 
sioner, changing it to “Commissioner 
ot Internal Revenue.” Otherwise, 
the statute remained without amendment from 1866 to 
1924. The amendment in 1924 referred for the first 
time to “a claim for refund or credit,” thereby carry- 
ing into the statute the administrative practice thereto- 
fore existing. Section 3226, as amended in 1924, reads 
as follows: 


*Of the District of Columbia Bar; former member of Board 
of Tax Appeals. 
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ALBERT E. JAMES 


Refund Claims and Subsequent 
Proceedings 


By ALBERT E. JAMES* 


Sec. 3226. No suit or proceeding shall be maintained in any 
court for the recovery of any internal-revenue tax alleged to 
have been erroneously or illegally assessed or collected, or of 
any penalty claimed to have been collected without authority, 
or of any sum alleged to have been excessive or in any man- 
ner wrongfully collected until a claim for refund or credit has 
been duly filed with the Commissioner of Internal Revenue, 
‘according to the provisions of law in that 

regard, and the regulations of the Secre- 
tary: of the Treasury established in pur- 
suance thereof; but such suit or pro- 
ceeding shall not be begun before the 
expiration of six months from the date of 
filing such claim unless the Commissioner 
renders a decision thereon within that 
time, nor after the expiration of five years 
from the date of the payment of such 
tax, penalty, or sum, unless such suit or 
proceeding is begun within two years after 
the disallowance of the part of such claim 
to which such suit or proceeding relates. 
The Commissioner shall within 90 days 
after any such disallowance notify the 
taxpayer thereof by mail. 

There have been no further sub- 
stantial amendments of the section to 
date. Beginning, however, with the 
Act of 1924, income tax claims were 
provided for separately from the 
general scheme as outlined in the Re- 
vised Statutes. Section 281 (b), cov- 
ering the general provision with re- 
spect to refunds, reads as follows: 

Sec. 281 (b). Except as provided in 
subdivisions (c) and (e) of this section, 
(1) no such credit or refund shall be allowed or made after 
four years from the time the tax was paid, unless before the 

expiration of such four years a claim therefor is filed by the 
taxpayer, nor (2) shall the amount of the credit or refund 
exceed the portion of the tax paid during the four years im- 
mediately preceding the filing of the claim or, if no claim was 


filed, then during the four years immediately preceding the 
allowance of the credit or refund. 


For a period, therefore, of sixty-two years the 
statutory provision covering what are known as claims 
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for refund has been substantially unchanged. During 
that entire period until the passage of the War Rev- 
enue Acts there were no decided cases which passed 
directly upon the question of the correctness of the 
form in which such claims were drawn or the signifi- 
cance which would attach to particular language em- 
ployed therein. When one considers that internal- 
revenue taxes prior to the income tax were imposed 
upon specific articles of manufacture or upon the hap- 
pening of specific events, this fact is not so surprising. 
Under the simple taxes imposed prior to the income 
tax the description of an illegal tax collection was 
simple and the illegality was certain to arise from 
simple facts and circumstances. 


With the passage, however, of the Income Tax Act, 
and more particularly with the passage of the War Tax 
Acts, the computation of tax liability became compli- 
cated and of necessity the substance of refund claims, 
if correctly stated, was bound to be equally complex. 
For the first time circumstances arose under which a 
claim might be presented upon one theory and ulti- 
mately it might develop that a refund should be granted 
upon another. . 

As an administrative practice, when faced with this 
condition, the Bureau of Internal Revenue has in the 
main acted with considerable liberality and has been 
disposed to allow claims for refund without regard to 
the technical form in which they have been drawn and 
without regard to whether the claim stated the basis 
upon which a refund was found ultimately to be allow- 
able. Necessarily, however, administrative action has 
varied and instances have arisen in which claims have 
been rejected solely or mainly upon the ground that 
they did not set forth the proper basis for the allow- 
ance of a refund, although a proper basis did exist. 

In addition, where cases have reached the courts 
and the Commissioner was contesting the correctness 
of the claimed basis for the refund, it was natural for 
attorneys representing the Government to seize upon 
an incorrectly stated basis for the refund as an addi- 
tional ground for the rejection of the case by the Court. 

Under the above circumstances cases have arisen 
which require careful consideration by practitioners of 
the form in which claims for refund are to be pre- 
sented in the future. 

It may be said in passing that perhaps one reason 
for the comparative liberality of the Bureau of Internal 
Revenue in the allowance of refund claims has been 
the knowledge that many practitioners before the 
Bureau are not attorneys, that many refund claims are 
drawn by taxpayers themselves and that under these 
circumstances a reasonable latitude should be allowed 
in the interpretation of a taxpayer’s claim. However, 
once a rule of law has been laid down as to what may 
or may not be allowed, the Bureau will have little lati- 
tude in determining whether action will be taken. 
Under such circumstances it can hardly be expected 
that the Bureau will audit claims for refund unless 
they correctly state the basis upon which the refund is 
to be made. The penalty for error and failure in this 
regard is, of course, severe, since refund claims must 
be filed within a definite time, and usually a decision 
upon their validity does not come until after the period 
within which claims can be filed has expired. No 
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amount of attempts to correct the claim after the 
period for filing claims has expired will avail the tax. 
payer if the original claim is hopelessly defective. 


The cases which are immediately in point on this 
question are, after all, comparatively few. These cases 
are: Tucker v. Alexander, 15 Fed. (2d) 356, decided 
by the Circuit Court of Appeals for the Eighth Circuit 
October 27, 1926; Red Wing Malting Co. v. Willcuts, 
15 Fed. (2d) 626, decided by the Circuit Court of 
Appeals for the Eighth Circuit November 5, 1926; 
Union & New Haven Trust Co. v. Eaton, 20 Fed. (2d) 
419 decided by the District Court for the District of 
Connecticut June 2, 1927; Feather River Lumber Com- 
pany v. United States, decided by the Court of Claims 
May 28, 1928. 


Of the above four cases three lay down the definite 
rule that a claim for refund must set forth the basis 
upon which suit is later to be prosecuted in the Federal 
Court. The other of the four cases holds to the oppo- 
site view. 


In Tucker v. Alexander the Court in deciding for 
the Government, on the ground that the claim for re- 
fund was defective, said: 


This is a suit against the government in connection with the 
imposition and collection of the general revenue, which. is a 
prime governmental function; such character. of actions can 
be maintained only when permitted by the sovereign and only 
upon the conditions imposed by the sovereign. Such character 
of action is permitted by the statute but certain conditions are 
required as a condition precedent thereto. One of these con- 
ditions is that a claim for refund shall first be made to the 
Commissioner of Internal Revenue and a period of six months 
allowed for his determination thereof. The evident purposes 
and objects of this condition are to afford the Commissioner 
an opportunity to correct errors made by his office and to spare 
the parties and the courts the burden of litigation in respect 
thereto. Unless the claimant were required to present to the 
Commissioner all of the grounds upon which he relies for re- 
fund, the above purposes and objects would be partially or 
entirely defeated. The resort to the courts is allowed only 
because the Commissioner will not correct the wrong claimed 
to have been done. The purposes of requiring the claim and 
the object of the resort to the courts would be in part or wholly 
defeated unless the claim contained all of the grounds relied 
upon by the claimant. Therefore, we think it is a required 
precedent or limitation that the action shall be upon the same 
grounds and only such as are presented in the claim. As no 
ground in this petition is stated in the claim for refund, we 
think this petition has no standing under the issues tendered 
by the petition and that the determination of the court as to 
this major claim was correct. 


In Red Wing Malting Company v. Willcuts the tax- 
payer, after contending for the allowance of a deduc- 
tion for obsolescence of good-will, stated that in any 
event it was entitled to an allowance for loss on account 
of good-will. The Court decided the substantive ques- 
tion and held that there was no authority in the statute 
for the allowance of either obsolescence or loss claims 
relating solely to good-will. By way of dicta, however, 
the Court added the following for good measure: 

While we have indicated our view of the matter, we are 
not confident that this question is before us. It does not ap 
pear from the record that any claim under subsection (4) 
for refund covering the loss of good will as a sustained loss 
during the taxable year was presented to the Commissioner of 
Internal Revenue prior to bringing this action, and a refund 
requested. The application for refund does not appear in the 
record. Such application is a condition precedent to the juris- 
diction of this court in matters of this character. The precis¢ 
ground upon which the refund is demanded must be stated in 
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the application to the Commissioner, and we think if that is not 
done, a party cannot base a recovery in the court upon an 
entirely different and distinct ground from that presented to 
the Commissioner. 

However sound the Court may have been in the 
direct decision in Tucker v. Alexander, supra, the 
above paragraph would seem to be unqualifiedly un- 
sound as relating solely to a question of law. The 
ground for the refund claim should rest in the facts 
as stated in that claim, and a mere mistake on the part 
of the taxpayer in his reference to a specific provision 
of law on which the claim is founded should certainly 
not defeat the recovery. The above is, however, sig- 
nificant of indicating the lengths to which the doctrine 
is likely to be carried, at least in the Eighth Circuit. 

The Court of Claims in Feather River Lumber 
Company v. United States was confronted with a suit 
to recover on the basis that the taxpayer was entitled 
to the deduction of a net loss for the year 1919 from 
income of the year 1918, whereas the claim for refund 
referred to additional allowances for depreciation and 
depletion. No facts were stated in the claim with 
respect to either point, the statement merely being to 
the effect that the taxpayer’s returns had not been 
audited but that it appeared “from agreements reached 
in conference with representatives of the Bureau of 
Internal Revenue relative to depreciation and depletion 
that its 1918 taxes have been overpaid and that a re- 
fund is due.” The Court found the claim defective 
as laying a foundation for a recovery based upon the 
net loss provision, and in so holding said: 

The purpose of requiring claims for refund as a condition 
precedent to the institution of an action to recover for taxes 
illegally or erroneously collected was to afford an opportunity 
for the bureau officials to correct errors arising through their 
ewn mistakes. Not until the Commissioner of Internal Rev- 
enue has been presented with a claim bringing to his attention 
the errors complained of, and has rejected,same, or has allowed 
six months to elapse without taking action thereon, can the 
taxpayer invoke the aid of the courts. The mere showing of 
a net loss for the year 1919 is not sufficient. Plaintiff should 
have presented a claim for refund, stating its grounds therefor. 
There is no legal relation between the claim filed in 1924, as a 
claim for refund, and the claim which constitutes the basis of 
this action. While it has been held that the form of the claim 
for refund is not essential, there has been no deviation from 
the well-established rule that the aggrieved taxpayer must 
assert his right to a refund by an application to the commis- 
sioner containing the grounds upon which he relies for such 
recovery before he will be permitted to bring action for same. 
See Rock Island, Arkansas & Louisiana Railroad Company v. 
United States, 254 U. S. 141, and cases cited therein. The 
question involved in this case presents an apt example for the 


application of the somewhat epigrammatic language of Mr. 
Justice Holmes in the Rock Island Case: 


“Men must turn square corners when they deal with 
the government. If it attaches even purely formal condi= 
tions to its consent to be sued its conditions must be com- 
piled with.” 

In addition to the foregoing cases, all of which have 
been decided adversely to the taxpayers, is the Union 
& New Haven Trust Company v. Eaton, 20 Fed. (2d) 
419. In this case the Court states the argument in 
opposition to the position of the Court of Appeals of 
the Eighth Circuit and to the recently decided case in 
the Court of Claims, and in so doing says: 


But it is urged that the specified ground for a refund of this 
amount was not urged in the plaintiff’s claim for refund, and 
that the plaintiff is therefore precluded from setting up this 
ground in this action. I am unable to draw any such conclu- 
sion from a study of the statute. Obviously the statute re- 
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quires nothing more than that a claim for refund be duly filed 
with the Commissioner of Internal Revenue. In order to in- 
duce favorable action, a claimant will assign as many grounds 
for such refund as he is cognizant of. It is not to be expected 
that a claimant will conceal a valid ground for a refund merely 
in order to obtain an opportunity of incurring the expenses of 
litigation. It is to be observed that, whether claimant assigned 
grounds or not, the statute merely requires that he file his 
claim for refund. To hold, therefore, that a plaintiff is pre- 
cluded from asserting a reason for a refund that he has not 
advanced in his notice of claim is to read a condition into the 
statute not legislated by Congress. To assert that Congress has 
the power to impose any condition it sees fit to the grant of a 
right to sue the sovereign is true enough, but also irrelevant. 
The question here is: What is the condition that Congress has 
actually imposed? 

The defendant cites and relies upon Tucker v. Alexander, 
15 F. (2d) 356, and Red Wing Malting Co. v. Willcuts, 15 F 
(2d) 626, both decided in the Circuit Court of Appeals for the 
Eighth Circuit. If these decisions interpreted a statute fixing 
a rate, or determining a duty of a collector, I should, in the 
absence of any decisions in this circuit, feel myself constrained 
to follow them, regardless of my personal views. But a con- 
flict of opinion in the instant case could not constitute a source 
of embarrassment to administration officials intrusted with the 
enforcement of the revenue laws. With due deference, there- 
fore, to the judgment of that court, I find myself unable to 
accept its conclusions, the more so as that court has failed 
in either case to quote the specific phraseology in the statute 
upon which it relies. Independent of this, the facts as dis- 
closed in this record ought not,to support the defendant’s con- 
tention, for it appears that, in the various communications 
received by the executor from the Commissioner with refer- 
ence to the audit and review of the estate tax return, it was 
stated that the deduction for charitable bequests was reduced 
from approximately $874,006 to approximately $794,000, and 
in each instance it was stated that no deduction was made on 
account of the bequests to the United Workers, for the reason 
that this organization was held not to be within the provisions 
of Section 403 a (3) of the Revenue Act of 1921. 


It is to be noted that the Court in the above case, 
while taking a strong position with respect to the broad 
nature of a claim for refund, nevertheless fortifies its 
position in the latter part of the above quotation by 
construing the record in the Commissioner’s office as 
indicating that the issue was before the Commissioner 
and was decided by him. This additional fact is sig- 
nificant and important, as is indicated by other: cases. 

In Dreyfuss Dry Goods Co. v. Lines, 24 Fed. (2d) 
29, the Circuit Court of Appeals for the Fifth Circuit 
had before it the identical question here involved, but 
the Court avoided a direct decision upon the question 
of law by holding that the claim sufficiently set forth 
its basis, and in so holding said: 


For defendant in error it was contended that the just stated 
ground of illegality could not be availed of by plaintiff because 
of its failure specifically to mention that ground in the space 
provided for a statement of the reasons for allowing a refund 
in the form for a claim for refund prescribed by Article 1036 
of Treasury Regulations No. 45 (1920 Ed.). It was plainly 
disclosed by plaintiff’s claim for refund that a suit or proceed- 
ing for the collection of the additional tax was barred when 
the payment of it was exacted from plaintiff. As the claim 
for refund complained of the illegal collection from plaintiff 
of the amount paid under protest, and set forth “all facts relied 
on to support the claim,” as required by the above-mentioned 
regulation, it cannot be supposed that the Commissioner was 
deceived or misled by a failure of the claim to mention a pro- 
vision of law applicable to those facts. The claim for refund 
being sufficient to require a determination by the Commissioner 
of the question whether the collection complained of was or 
was not illegal, we do not think he could properly ignore a 
pertinent provision of law because it was not mentioned in the 
statement of the claim. Tucker v. Alexander, 48 S. Ct. 45, 
72 L. Ed. — (November 21, 1927) ; Bowers v. N.Y.& Albany 
Co., 273 U. S. 346, 47 S. Ct. 389, 71 L. Ed. 676. 
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It will be noted, however, that the Court cited 
Tucker v. Alexander with apparent approval, so far 
as concerns the general rule. It may therefore be 
assumed that not only is the rule applicable in the 
Eighth Circuit, but also is applicable in the Fifth 
Circuit. 

In Union Trust Co. of Pittsburgh v. McCaughn, 24 
Fed. (2d) 459, the decision also disposes of the ques- 
tion by deciding that the claim adequately covered the 
subject matter of the suit. Also, in Phez Co. v. United 
States, 25 Fed. (2d) 1011, the District Court for the 
District of Oregon avoids a direct decision on the issue 
by holding that the claim adequately set forth the sub- 
ject matter in controversy. 

Tucker v. Alexander was appealed to the United 
States Supreme Court and decision in that proceeding 
was handed down November 21, 1927, 72 L. Ed. 27. 
The Supreme Court also avoids a direct decision upon 
the question of law by holding that the form of the 
claim was waived by counsel for the Government in 
open court in the original trial. The conclusion is 
almost unescapable, however, from the substance of 
the Supreme Court’s decision that that court was not 
disposed to call into question the general principle of 
law as laid down by the Circuit Court of Appeals for 
the Eighth Circuit. 


Principle Followed in Five Courts 


Summarizing, therefore, the doctrine of Tucker v. 
Alexander that a claim for refund to form the basis 
for a court action must state at least the general sub- 
stance and nature of the claim and must be adhered to 
in subsequent proceedings is the law in the Eighth 
Circuit, the Court of Claims, the Fifth Circuit, the 
Eastern District of Pennsylvania, and the District of 
Oregon, and has been inferentially supported by a de- 
cision of the United States Supreme Court. 

Against this weight of authority is to be found only 
the decision of the District Court in Union & New 
Haven Trust Company v. Eaton. Even the latter case 
is weakened by the double ground relied upon by the 
Court to sustain its decision. 

Not only does this rule appear to be supported by 
the overwhelming weight of authority, but it seems 
also to be predicated upon the better reason. This is 
particularly true when the historical background of 
the refund provisions is considered. From 1866 to 
1924 the proceeding before the Commissioner was 
spoken of in the statute as “an appeal,” and obviously 
contemplated a real examination of the matter on the 
merits by the Commissioner. It is not without sig- 
nificance that the decision in the Court of Claims in 
Feather River Lumber Company v. United States was 
written by Judge Moss, who because of his long 
familiarity with Treasury Department procedure was 
particularly qualified to pass upon the question in the 
light of administrative practice and precedent. 

It follows from the foregoing that certainly as to 
proceedings to recover refunds in the Court of Claims 
and in District Court counsel should carefully examine 
the claims presented and the proceedings had in the 
Treasury Department with a view, if the time for filing 
claims has not expired, to protect ultimate suit by all 
possible proper procedure in the Treasury Department. 

Prior to 1926 claims for refund, so far as concerned 


THE NATIONAL INCOME TAX MAGAZINE 


February, 1929 


subsequent proceedings, laid a foundation for action 
only in the Court of Claims and in the District Courts 
of the United States. Beginning with the Act of 1926, 
however, the Board of Tax Appeals also has jurisdic- 
tion to pass upon alleged overpayments of taxes, once 
the Board has secured jurisdiction of a proceeding, by 
reason of the assertion of a deficiency on the part of 
the Commissioner. 

The provisions covering the Board’s jurisdiction are 
somewhat lengthy, but Section 284(e) contains the 
most signfiicant provision in this connection: 

Sec. 284 (e). If the Board finds that there is no deficiency 
and further finds that the taxpayer has made an overpayment 
of tax in respect of the taxable year in respect of which the 
Commissioner determined the deficiency, the Board shall have 
jurisdiction to determine the amount of such overpayment, and 
such amount shall, when the decision of the Board has become 
final, be credited or refunded to the taxpayer as provided in 
subdivision (a). Such refund or credit shall be made either 
(1) if claim therefor was filed within the period of limitation 
provided for in subdivision (b) or (g), or (2) if the peti- 
tion was filed with the Board within four years after the tax 


was paid, or, in the case of a tax imposed by this Act, within 
three years after the tax was paid. 


A provision similar to the above is contained in Sec- 
tion 322 of the Revenue Act of 1928 relating to claims 
covering that and subsequent years. 

Two questions immediately arise with respect to the 
effect of these provisions and the decided court cases 
upon proceedings in the Board. First, whether a re- 
fund can be allowed in pursuance of a Board finding 
that an overpayment has been made, if the ground 
therefor is not stated in a petition filed with the Board 
within the time limited in the above section, and, sec- 
ond, if an overpayment is found by the Board and the 
Commissioner refuses to allow it, what, if any, recourse 
has the taxpayer in that regard. 

Other sections of the Act confer upon the Board 
jurisdiction to determine the entire tax liability for a 
year properly before it. It is manifest that the Board 
cannot carry out this provision if its consideration of 
the case is limited in any degree. If the Board cannot 
pass upon the extent and propriety of any claim made 
at any time and dealing with the merits, it is by so 
much deprived of the right to determine the actual tax 
liability. Notwithstanding the above court decisions, 
therefore, as affecting claims for refund, the Board 
might very well take the position that its duty extends 
to a full review of the Commissioner’s action and of 
the taxpayer’s liability, and that once it has jurisdic- 
tion of that general subject matter it may inquire into 
any facts which have a bearing thereon. If, however, 
the Board should take the opposite position, it again 
becomes incumbent upon the taxpayer and his repre- 
sentative in filing original petitions with the Board to 
be extremely careful to be fully advised of all facts 
affecting the taxpayer’s liability and to draw the orig- 
inal petition in the Board in a manner which will fully 
raise all questions which may at any time become im- 
portant. It is not only not good practice to file pro 
forma petitions depending upon amendments to make 
them good, but that practice in the above state of the 
law is manifestly dangerous. 

The form of claims and of petitions should, above 
everything else, contain a full statement of the ultimate 
facts relied upon by the taxpayer in support of a claim 
for refund. Presumably the Commissioner knows the 





Febru 


law, 2 
his at 
which 
tions | 
and i1 
called 
Ass 
statute 
been 1 
of its 
carrie 
ea 
unsati 
the B 
was a 
velop 
been 
Statu 
this a 
his p 
probli 
under 
the E 
had r 
Th 
that ; 
as the 
and t 
to kn 
ing 11 
be cr 
said : 
Bef 
the o 
there 
Sectio 
that t! 
or no 
has b 
wottld 
overp: 
It 
abov 
refur 
solel; 
sider 
mina 
ited | 
facts 
the } 
point 
of o 
bear: 
bear: 
for 
TI 
tion 
fund 
secti 
may 
litig: 
tion 
has 
to re 





- of 


are 
the 


ency 
nent 

the 
have 

and 
“ome 
d in 
ither 
ition 
peti- 
- tax 
ithin 
Sec- 
aims 


» the 
“ases 
1 re- 
ding 
yund 
oard 
sec- 
1 the 
yurse 


oard 
or a 
oard 
n of 
innot 
made 
yy SO 
1 tax 
ions, 
soard 
tends 
id of 
isdlic- 
- into 
rever, 
again 
epre- 
rd to 
facts 
orig- 
fully 
e im- 
e pro 
make 
yf the 


above 
imate 
claim 
vs the 





February, 1929 


law, and it would not appear to be so important to call 
his attention to the specific provisions of law under 
which a given action should be taken. In Board peti- 
tions it is manifestly important to plead the facts fully, 
and in the assignment of errors attention should be 
called to the provisions of law applicable. 

Assuming that the Board has under the terms of the 
statute determined that an overpayment of tax has 
been made, the next and final inquiry is as to the extent 
of its jurisdiction to see that its decision is properly 
carried into effect. In Dickerman & Englis, Inc., 5 
B. T. A. 633, the Board has handed down an extremely 
unsatisfactory decision in this connection. In that case 
the Board had previously determined that the taxpayer 
was a personal service corporation. Thereafter it de- 
veloped that the tax for the year in controversy had 
been paid. The Commissioner contended that the 
Statute of Limitations had run on the repayment of 
this amount. Apparently there was no disposition on 
his part to do other than lay before the Board the 
problem of the proper form of order to be entered 
under these circumstances, and particularly whether 
the Board would then pass upon whether the statute 
had run upon such refund. 

The Board refused to take action other than to find 
that an overassessment of tax had been made, giving 
as the ground both the peculiar language of the statute 
and the further requirement that the Board would have 
to know whether taxes for other years were outstand- 
ing in order to determine whether the amount should 
be credited or refunded. In this connection the Board 
said : 

Before any determination can be made of the application of 
the overpayment, it becomes necessary to determine whether 
there are any income or profits taxes due the taxpayer . . 
Section 274 (g) of the same (1926) Act provides in effect 
that the Board shall have no jurisdiction to determine whether 
or not the tax for any taxable year other than that before it 
has been overpaid or underpaid. In view of this provision it 
wotld be impossible for the Board to determine whether an 
overpayment should be credited or refunded. 

It is only necessary to point out with respect to the 
above language that the determination whether a given 
refund is barred by the Statute of Limitations relates 
solely to the year in question and involves no con- 
sideration of the taxes of any other years. A deter- 
mination, therefore, that a certain tax should be cred- 
ited or refunded would involve the consideration of no 
facts with respect to any year other than the one before 
the Board. If this were not enough, it should also be 
pointed out that the determination that a given amount 
of overpayment should be credited or refunded has no 
bearing upon any tax liability for any other year. It 
bears solely upon the question of how the tax liability 
for the other year shall be satisfied. 

The Board also calls attention to the fact that Sec- 
tion 284(d) provides for the filing of claims for re- 
fund, but appears to overlook the provision in that 
section which ties Section 284(e) directly to it. It 
may well be questioned whether a taxpayer who has 
litigated his tax liability through the Board by a peti- 
tion filed subsequent to the passage of the 1926 Act 
has any right to file an ordinary suit in District Court 
to recover any portion of the tax involved in that year. 
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Finally the Board, by reason of the expressed right 
granted it to pass upon the Statute of Limitations as 
affecting a deficiency and finding no similar provision 
with respect to a refund, concludes that it has no au- 
thority to pass upon that question. On the other hand, 
it may well be contended that Congress could not have 
intended that the Board should operate in a vacuum or 
pass upon moot questions, which its determination of 
an overpayment certainly becomes, if, in fact, collec- 
tion thereof from the Government is barred. 

But assuming that the doctrine of Dickerman & 
Englis, Inc., is sound, the next question relates tothe 
manner in which the taxpayer may try out any dispute 
between him and the Commissioner as to the effect of 
the Board’s decision. Manifestly the taxpayer cannot 
appeal to the Court of Appeals because he has a judg- 
ment in his favor. It would seem equally clear that 
he cannot sue to recover in a district court, first, be- 
cause he has probably filed no claim for refund within 
the statutory period if he filed a petition with the 
Board, and, secondly, because it seems to be the clear 
intent of Section 284(e) that the entire matter of his 
tax liability should be disposed of in the one Board 
proceeding. It may well be questioned whether under 
these circumstances a writ of mandamus should prop- 
erly issue from the Supreme Court of the District of 
Columbia directing the Commissioner of Internal Rev- 
enue to audit and pay the refund, for that Court might 
very properly take the position that the entire matter 
of the taxpayer’s liability was a proper subject matter 
for the proceeding in the Board. 

If a situation such as this should confront a litigant 
in the Board, it is manifestly incumbent upon him to 
offer affirmative proof not only of the facts supporting 
an overpayment, but of the facts which would support 
an actual judgment against the Government for the 
amount of the refund claimed, including proof with 
respect to any income and profits taxes or other obliga- 
tions owing the United States which might then be 
outstanding, and should specifically ask for a money 
judgment against the Government. By so proceeding 
the taxpayer would probably put himself in a proper 
position to ask for a writ of mandamus directed to the 
Board by the Court of Appeals of the District of 
Columbia requiring it to correct its judgment, in the 
event that it should enter only a finding of an overpay- 
ment and should refuse to pass upon the right of the 
taxpayer to secure the refund. 


In the above discussion the writer has not overlooked 
the significance of Section 284(d) and 1113(a) 
(amending Section 3226, R. S.) of the 1926 Act and 
Section 322 of the 1928 Act as possibly conferring 
upon district courts jurisdiction over a suit to recover 
an overpayment found by the Board. Any adequate 
discussion of the possibilities of those sections, in the 
light of the procedural difficulties which might arise 
where a petition but no claim for refund has been filed, 
is worthy of full discussion in a separate article. It 
is sufficient to say that in the writer’s opinion these 
sections do not provide for a clear-cut judicial review 
of any action taken by the Commissioner with respect 
to refunds flowing from overpayment judgments of the 
Board, but on the contrary may provide decided traps 
for the unwary practitioner. 


The Bar of the Statute of Limitations 
in Tax Cases 


Attitude of Bureau of Internal Revenue 
By J. RoBertT SHERROD* 


ONGRESS has repeatedly indicated that a stat- 
ute of repose is desirable but several years ago 
the great majority of officials and employees of 

the Internal Revenue Bureau considered the pleading 
of the statute of limitations on assessment and collec- 
tion as an act almost as serious as treason. Their 
attention has sepegey. been called to the fact that, in 
drafting proposed Revenue Acts, the Commissioner of 
Internal Revenue has made the statute of limitations 
on filing refund claims and suits for refund an abso- 
lute bar; that a taxpayer could waive its rights but the 
Commissioner could not waive the Government’s 
rights, and it therefore would be 
manifestly unfair to expect the tax- 
payer to give up in the Govern- 
ment’s favor something which in a 
converse case the Government did 
not even reserve the power to give 
up in. the taxpayer’s favor. Gradu- 
ally the viewpoint of the Government 
representatives has changed so that 
only a minority now voice an opinion 
that a taxpayer should not plead the 
bar of the statute. 


Russell v. U. S. 


The most important case involving 
the statute of limitations decided in 
recent years is that of U. S. v. Rus- 
sell, et al., C. C. H. (1928) Standard 
Federal Tax Service, Par. D-8009, in 
which an opinion was delivered by 
the U. S. Supreme Court on January 
2, 1929. It is of interest in the case 
of all assessments made prior to 
June 2, 1924, the date of the enact- 
ment of the Revenue Act of 1924, 
and holds that collection as well as assessment must be 
made within five years after the return was filed for 
any years prior to 1921. (Shorter periods are allowed 
under the Revenue Acts of 1921 and 1924.) 

The Bureau of Internal Revenue claimed that if an 
assessment was made prior to June 2, 1924, within five 
years after the return was filed, and if collection was 
not barred on June 2, 1924, it could be collected at any 
time within six years after assessment. The U. S. 
Circuit Court of Appeals for the Fifth Circuit so held 
(22 Fed. (2d) 249). 

Section 278 (d) of the Revenue Act of 1924 pro- 
vided that where an assessment was timely collection 
could be made within six years thereafter. However, 
Section 278 (e) provided that “this section” shall not 
“affect” assessments made before the enactment of the 
1924 Act. 

The United States Board of Tax Appeals first de- 
cided in the case of Reliance Manufacturing Company 
v. Commissioner, 7 B. T. A. 583, that the provision for 
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collection within six years after assessment did not 
apply to assessments made prior to June 2, 1924. It 
later reversed itself in the case of Art Metal Works vy. 
Commissioner, 9 B. T. A. 491. 

The U. S. Supreme Court held (1) that the plain 
wording of Section 278 (e) was designed to prevent 
Section 278 from having any application to assessments 
made prior to June 2, 1924; (2) that the legislative 
history supported this construction; and, (3) that the 
five-year limitation on both assessment and col- 
lection contained in Section 250 (d), Revenue Act of 
1921 was by the provisions of Section 1100, Revenue 
Act of 1924, continued in effect, gov- 
erning collection of such assessments, 

It is estimated that many millions 
of dollars in taxes have become un- 
collectible on account of this decision. 
Many more millions have arbitrarily 
been collected and the possibility of 
recovering these sums will depend 
upon litigation such as is involved in 
the case of Gile and Jencks v. Hunt- 
ley, Collector, C. C. H. (1928) 
Standard Federal Tax Service, Par. 
D-8337; C. C. H. (1928) Federal 
Court Service, page 7989, which 
holds that Sections 611 and 607 of 
the Revenue Act of 1928 did not and 
could not destroy a right of action 
to recover from the Government 
which had already accrued to the tax- 
payer. The Commissioner induced 
Congress to provide in these sections 
that if a tax had been abated and was 
later paid no recovery could be had 
on the ground that it had been col- 
lected after the statute of limitations 
had barred collection. An appeal has been taken to 
the U. S. Circuit Court of Appeals for the Ninth 
Circuit and the case is scheduled for argument on 
February 5, 1929. 

It is to be noted that said Sections 607 and 611 are 
only designed to prevent a refund where collection was 
retarded by the filing of an abatement claim. Where 
no abatement claim was filed the taxpayer unquestion- 
ably has the right to recover, unless he has failed to 
pay under protest, in which case it is advisable to sue 
the United States rather than the collector, because of 
the diversity of opinion as to whether payment under 
protest is an indispensable prerequisite to an action in 
assumpsit against a collector, in spite of the provisions 
of R. S. 3226 to the effect that no protest is necessary. 
(See Whittell v. McLaughlin, Collector, C. C. H. 
(1928) Standard Federal Tax Service, Par. D-8255, 
contra Winant, et al., v. Gardner, former Collector, 
C.C.H.(1928) Federal Court Service, page CCA-6983.) 


Joy Floral Company v. Commissioner 
The next case of interest concerning the statute of 
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limitations is that of Joy Floral Company v. Commis- 
sioner, 7 B. T. A. 800, recently reversed by the Court 
of Appeals of the District of Columbia. (See C. C. H. 
(1928) Standard Federal Tax Service, Par. D-8416; 
Cc. C. H. (1928) Federal Court Service, page CCA- 
7017.) 

The Board had held that an agreement made in 1924 
consenting to an assessment or collection later than 
five years after the return was filed was a valid agree- 
ment even if executed after the statutory period had 
expired; that the statute of limitations in taxing acts 
affected only the remedy but not the liability and there- 
fore that the taxpayer could at any time waive its 
remedial benefits. 


The Court of Appeals reversed the Board, holding 
that in providing for waivers “it is unreasonable to 
assume that Congress felt it necessary to provide for 
a remedy whereby taxpayers may restore to the Com- 
missioner the right to assess * * * after the stat- 
ute of limitations has deprived the Commissioner of 
authority to make any assessment thereon. It is within 
common knowledge that no express remedy is required 
for such purpose.” 


The Court then points out that when the waiver in 
question was signed both the Commissioner and the 
taxpayer rested under the mistaken belief that the five- 
year limitation had not expired. The Commissioner 
had made a statement to the taxpayer to that effect. 
The Court holds that neither party intended the waiver 
as a revival of rights arising by virtue of the fact that 
the five-year period had expired. 

The Court further construes Section 278 (c) of the 
Revenue Act of 1924, as contemplating the execution 
of a consent only at a time when the Commissioner 
still has the authority to make an assessment and when 
he may refuse to consent to any delay in making it, 
because, such consent is valid only when signed by the 
Commissioner, and, if the period had expired, the 
Commissioner’s consent would not be important. 


The writer understands that the Bureau of Internal 
Revenue will not apply for a writ of certiorari in this 
case because of the peculiar facts involved—the lack 
of a meeting of the minds of the parties. It is antici- 
pated, however, that the Bureau will be slow to concede 
the correctness of the result. 


It would seem that even if other Courts should fail 
to agree with the reasoning of thé above opinion there 
is still another reason why a waiver given after the 
statute of limitations has run is void. It is a familiar 
principle of law as to liabilities sounding in contract 
or in tort that a statute of limitation bars the remedy 
but does not extinguish the liability. However, when 
the liability, or the right to sue, arises by virtue of a 
special statute, the liability is extinguished when such 
statute is repealed without a saving clause or when the 
statute of limitations contained in said special statute 
has run. (Wm. Danzer v. Gulf R. R., 268 U. S. 633; 
In the Harrisburg, 119 U: S. 199, 214.) 


It is the experience of the writer that in at least 
one-third of all:icases there will appear a “gap” in the 
chain of waivers, relied upon by the Commissioner; 
that is, one of the waivers will appear to have been 
given after the liability for. the tax was extinguished. 
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It is distinctly worthwhile to review the waiver situa- 
tion in all open cases. 


Peerless Woolen Mills v. Commissioner 


The next case of interest is the decision of the 
United States Board of Tax Appeals in Peerless 
Woolen Mills v. Commissioner, 13 B. T. A. 1119, 
where a so-called collection waiver was given after the 
statute had run. The only material difference in the - 
facts in this case as compared to Joy Floral Company 
v. Commissioner, supra, is that the waiver was given 
while the 1926 Act was in effect. Section 1106 .(a) 
thereof purported to “extinguish the liability” by the 
bar of the statute of limitations. However, the Com- 
missioner of Internal Revenue had induced Congress 
to attempt to repeal Section 1106 “as of February 26, 
1926,” the date of its enactment. (See Section 612, 
Revenue Act of 1928.) The Commissioner will not 
appeal the Peerless Woolen Mills case. 

On the authority of the case of United States v. 
John Barth Company, 27 Fed. (2d) 782; C. C. H. 
(1928) Standard Federal Tax Service, Par. D-8352; 
C. C. H. (1928) Federal Court Service, page CCA- 
6971, the Board decided that Congress could not retro- 
actively repeal Section 1106; that all liability having 
been extinguished there was no subject matter or con- 
sideration to sustain the waiver agreement; that the 
waiver was invalid. This case governs all waivers 
given while the Revenue Act of 1926 was in effect. 
The Joy Floral Company case governs all waivers 
given while the Revenue Act of 1924 was in effect. 


Peerless Woolen Mills v. Rose, Collector 


This action in the Federal Courts was a proceeding 
collateral to that in the case of Peerless Woolen Mills 
v. Commissioner, supra. The taxpayer had filed a re- 
turn and the taxes computed on the first-page thereof 
totaled $116,000 (round figures) which was all as- 
sessed. It only paid one-hali—$58,000.00—and abated 
the other half, claiming special assessment. The Com- 
missioner determined a total tax liability of $134,- 
000.00, indicating a deficiency of $18,000.00. At the 
close of 1927 the Collector distrained on the taxpayer’s 
assets for the unpaid $58,000.00, claiming that the 
Board had no jurisdiction of said amount; that it had 
jurisdiction of only the deficiency of $18,000.00. Suit 
for injunction was filed and denied by the United 
States District Court, Northern District of Georgia, 
24 Fed. (2d) 576. An appeal was taken to the U. S. 
Circuit Court of Appeals for the Fifth Circuit, which 
Court continued the case under supersedeas bond until 
the Board decided the question of its jurisdiction. 

The Board decided, 13 B. T. A. 1119, that since the 
true deficiency of $18,000.00 gave it jurisdiction of the 
case, it had jurisdiction of all issues therein including 
the collectibility of any abated tax not a part of the 
deficiency and of any refund. The Circuit Court of 
Appeals agreed with the Board’s conclusions and re- 
versed the District Court, remanding the case for the 
issuance of an injunction. The Government will not 
appeal. 

These two cases have caused the Government con- 
siderable concern because, if injunction will lie to pre- 
vent a collector from proceeding while the case is‘ be- 
fore the Board, it should be true that the pendency of 
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the action before the Board should suspend the run- 
ning of the statute of limitations on collection. How- 
ever, it is not entirely clear that the statute so provides. 

At least there is considerable doubt in respect to a 
proceeding filed with the Board under the provisions 
of the Revenue Act of 1924, especially where it can be 
claimed that collection was barred prior to the enact- 
ment of the 1926 Act. This question probably will be 
decided on a rehearing granted by the Board in the 
case of Troy Motor Sales Company, petitioner, v. Com- 
missioner of Internal Revenue, respondent, docket Nos. 
9345 and 11678, decision No. 4631, C. C. H. (1928) 
B. T. A. Service, in which the Board of Tax Appeals 
held, under the authority of the decision in Peerless 
Woolen Mills v. Rose, supra, and Art Metal Works v. 
Commissioner, supra, that an assessment having been 
made prior to June 2, 1924, the Commissioner had six 
years thereafter within which to collect, and said six- 
year period not having expired prior to the filing of 
an appeal before the Board, and, further, since the 
Board had jurisdiction of all issues in the case, the 
statute of limitations would be suspended during all 
the time the case was before the Board, especially since 
the Commissioner and his Collector could be enjoined 
from proceeding during the time the case was pending 
before the Board under the authority of Peerless 
Woolen Mills v. Rose. It should be noted that the 
only practical difference in the facts in the case of Troy 
Motor Sales and the Peerless Woolen Mills case is 
that in the latter case collection was barred before a 
deficiency letter was issued or an appeal was filed with 
the Board, while in the former case collection was not 
barred under the authority of Art Metal Works v. 
Commissioner which in effect has now been reversed 
by the case of Russell v. United States, supra. 


It seems clear that if the deficiency letter was issued 
and the appeal was filed with the Board under the pro- 
visions of the Revenue Act of 1924, a different problem 
arises than in a case where a deficiency is proposed and 
an appeal filed under the Revenue Act of 1926, or 
where the case arising under the 1924 Act involved in 
part an abated tax, the collection of which did not be- 
come barred prior to the enactment of the 1926 Act. 

For instance, take a case where the deficiency letter 
was issued under the 1924 Act, claiming a true defi- 
ciency but also having in the case an abated and unpaid 
portion of the original tax assessment for that year; 
that collection of the abated portion of the tax was not 
barred at the time the deficiency letter was issued but 
was barred at the time the appeal was filed. Section 
277 (b) of the Revenue Act of 1924 provides only 
that the bar of the right to make an assessment shall 
be suspended upon the issuing of a deficiency letter 
to a taxpayer. That section makes no provision for 
suspending the statute of limitations on collec- 
tion of an assessment already made. It should be 
noted that a corresponding provision in Section 277 
(b) of the Revenue Act of 1926 does suspend the 
running of the statute of limitations on both assess- 
ment and collection, but this apparently applies only 
to deficiencies proposed under the procedure outlined 
in the Revenue Act of 1926. 

The decision of the Board of Tax Appeals in the 
Troy Motor Sales Company case referred to above 
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applies the general principle that a statute of limita- 
tions is suspended during the period in which one of 
the parties is prohibited from proceeding to collect. 
In the hypothetical case cited above it should be noted 
that the mere issuance of a deficiency letter, under the 
provisions of the Revenue Act of 1924, did not pro- 
hibit the Commissioner from proceeding to collect an 
abated portion of the original tax. It was not until 
the enactment of the Revenue Act of 1926, which pro- 
hibited suits for refund and allowed appeals to the 
U. S. Circuit Court of Appeals and/or the Court of 
Appeals of the District of Columbia, and, further, per- 
mitted the Board to make refunds, that it can be said 
that the Board had jurisdiction of all issues in the case 
pending before it. 

It seems true that prior to the enactment of the Rev- 
enue Act of 1926 the Commissioner could have pro- 
ceeded to collect an abated portion of the original tax 
which was not part of a true deficiency. (See Joseph 
Garneau Co., Inc., v. Bowers, 8 Fed. (2d) 378, 5 A. F. 
T. R. 5622.) If this conclusion is true the mere 
pendency of the action before the Board in respect to 
the true deficiency would not suspend the running of 
the statute of limitations on collection of the abated tax 
which was not a part of the deficiency, because the 
Commissioner was not so prohibited from proceeding 
as to that portion of the tax. If it further appears 
that the statute, not having been suspended, barred col- 
lection before the enactment of the Revenue Act of 
1926, the provisions of Section 277 (b) of that Act 
would not apply, even though it is doubtful whether 
they apply in any case where the deficiency letter was 
issued under the Revenue Act of 1924. 


Waivers Tendered by Taxpayer Before the Liabil- 
ity Was Extinguished But Not Executed by 
the Commissioner Until After the 
Liability Was Extinguished 

A case is now pending in the United States District 
Court, District of California, Southern Division, 
(J. W. Jameson v. Welch, Collector) in which the 
point is raised that if a waiver is executed by the tax- 
payer before the bar of the statute of limitations ex- 
tinguished the liability, but was not signed by the Com- 
missioner until after the liability was extinguished, it 
is invalid for lack of subject matter and consideration. 
This would appear to be a sound contention if Peerless 
Woolen Mills v. Commissioner and Joy Floral Com- 
pany v. Commissioner, supra, are correct. There can 
be no agreement until there is an acceptance as well as 
an offer. These agreements are not ordinary “waivers” 
but are bilateral written agreements. (See Wirt 
Franklin Company v. Commissioner, 7 B. T. A. 636; 
Pantlind Hotel Company v. Commissioner, 9 B. T. A. 
878, 883.) 




























Waivers Unlimited as to Time 


Many taxpayers executed and filed waivers, gen- 
erally for the year 1917, unlimited as to the time they 
were to be in effect. The Commissioner decreed that 
all such unlimited waivers would be held to expire 
April 1, 1924. (See Mim. 3085, C. B. II-1-page 174.) 
The Board of Tax Appeals has approved this date as 
being a reasonable construction of such agreements. 

(Continued on page 78) 
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LEARNED jurist has said that the outstanding 
A forte in American jurisprudence is represented 

in the California legislation and construction 
thereof by the courts on the question of community 
property, particularly in relation to revenue measures. 
The muddle is, however, we believe, attributable en- 
tirely to the unskillful and awkward handling of the 
problem by attorneys in the matter of suggested legis- 
lation and by the inadequate presentation of the real 
principles or theories underlying the spirit of the com- 
munity property law. 

The confusion on this subject as relating to the Fed- 
eral revenue system began on February 26, 1921, when 
Mr. A. Mitchell Palmer, then attorney general of the 
United States, promulgated 32 Ops. A. G. 435, holding 
that the widow’s one-half interest in the California 
community property is subject to 
Federal estate taxation. By this 
opinion, California became the only 
community property state subjected 
to such treatment by the Federal Gov- 
ernment. At the time of the issuance 
of this opinion the United States 
Supreme Court had by decision 
recognized a community exemp- 
tion in neighboring community 
property states. The record of opin- 
ions from the office of the attorney 
general is of interest, as Mr. Palmer 
has been sustained by one successor 
in office and reversed by two. His 
opinion, however, was contra to 
Wardell v. Blum, 276 Fed. 226, (cer- 
tiorari denied) but has been justified 
by the United States Supreme Court 
in the income tax case of U. S. v. 
Robbins, 269 U. S. 315. The court 
in the latter case: 

Elaborate argument was devoted to the 
question whether the interest of a wife 
in community property has the relatively 
substantial character in California that it 
has in some other states. That she has vested rights has 
been determined by this court with reference to some juris- 
dictions, * * *, We can see no sufficient reason to doubt 
that the settled opinion of the supreme court of California, 
at least with reference to the time before the latter statutes, 


is that the wife had a mere expectancy while living with her 
husband. 


Thereby California was classed as the only commu- 
nity property commonwealth on this continent wherein 
the interest of the wife in the community property was- 
that of an expectant heir as distinguished from a fixed 
or vested interest during coverture, and the California 
husband and wife were denied the privilege enjoyed by 
those who have assumed marital relations in other com- 
munity property states of each returning for income 
tax purposes one-half of the earnings or income from 
community property, and upon the husband’s death 
granting to the wife a community exemption from the 
Federal estate tax equal to one-half of the net com- 
munity estate. Treasury Department ruling No. 3891, 


*Of Parker and Smith, Attorneys at Law, Los Angeles; for- 
merly chief tax attorney for the State of California. _ 

_(This article was written prior to the recent decision of the 
U. 8S. Board of Tax Appeals in Allen v. Commissioner, 14 B. T. A. 


123. See page 76. Edit.) 
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of date July 10, 1926, holds that the Robbins case over- 
rules Wardell vs. Blum, 258 U. S. 617, which denied a 
petition for writ of certiorari from a decision of the 
Circuit Court holding that upon the death of the hus- 
band (California resident) a widow surviving, one- 


half of the community property was exempt from the 
Federal estate tax. 


California’s Endeavor to Minimize Federal Tax 
Burdens 


To avoid the effect of this “expectancy” theory, the 
California legislature in recent years has added to or 
amended the sections of the Civil Code to give to the 
wife during coverture a more definite and greater in- 
terest in the community property. Effective July 29, 
1927, Section 161(a) was added to the Civil Code 
resulting in a most radical change in 
this branch of the law as thereto- 
fore interpreted by the California 
Supreme Court. The pertinent part 
of the section reads: 

The respective interests of the husband 
and wife in community property during 
continuance of the marriage relation are 
present, existing and equal interests under 
the management and control of the hus- 
band * * *, 

It may be noted that the language 
“present, existing and equal” is vest- 
ing language in opposition to a de- 
ferred or expectant interest. The 
California legislature was inspired en- 
tirely in changing its law as a means 
of securing to the people of this state 
the same Federal tax benefits enjoyed 
by other community property states 
or governments. Much time was 
given to the language to be employed 
in the above quoted enactment by the 
Legislative Counsel Bureau of Cali- 
fornia to be certain this time that 
such language would give to the wife 
such a fixed and vested interest with her husband in 
the after-acquired community property as to authorize 
mutual income tax responsibility. 

In the case of U. S. v. Cambridge Loan & Building 
Association, decided by the U. S. Supreme Court, 
November 21, 1928, Justice Holmes had something to 
say relative to the construction placed upon state 
statutes by state courts which tended to minimize in- 
come tax responsibilities of business of such states, the 
court adding in its opinion that although the state laws 
in relation to property and the decisions of the state 
courts on the construction of such laws were usually 
followed by the Federal courts, yet an abuse of the 
privilege might produce a different result; indicating 
that it is not a definite rule that state legislation which 
gives to its citizens a special benefit over other states 
in matters of Federal taxation will always be accepted 
by the Federal Government. 

-It-may be that the Supreme Court had in mind the 
attempt of the citizens of certain states, through legis- 
lative and judiciary language, to secure special Federal 
tax benefits and thus make their state an isle of refuge 
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or a place of safety, that the following language was 
employed: 

* * * Neither the conception of unincorporated associations 
prevailing under the local aw, nor the relation under that law 
of the association to its shareholders, nor their relation to each 
other and to outsiders, is of legal significance as bearing upon 
the power of Congress to determine how and at what rate the 
income of the joint enterprise shall be taxed—Burk-Waggoner 
Oil Asso. v. Hopkins, 70 L. Ed. 185, 269 U. S. 114, 115. 

Unless an end is put to this wave of barter, wherein 
one state is challenging another, it is fair to assume 
that the common law states of the East coast will ulti- 
mately adopt the community property system and thus 
look to Spain rather than England for their law. (It 
was estimated that California taxpayers as result of 
decision in U. S. v. Robbins, supra, suffered loss to that 
date of over $100,000,000.) Although the Federal 
Government by constitutional inhibition cannot legislate 
for a state, it is obvious that indirectly it is doing this 
very thing. 

The theory was advanced in Cruickshank v. Commis- 
sioner, 13 B. T. A. 508, that notwithstanding the pro- 
nouncement of the court in giving to a California wife 
only an expectant interest in community property prior 
to the amendments to the California Civil Code in 1923 
and 1927 that these amendments were declaratory of the 
law and were added by the legislature for the purpose 
of elucidating and giving fuller expression to its always 
and continuing intent rather than to change the purpose 
or meaning of the law, and that the wife should have 
a fixed and vested interest in the community property 
during marriage in California. The Honorable Board 
disposed of this contention in the following language: 
“Tt seems sufficient to observe that whatever may be 
the import of the section of the California statute in 
question that it was not a law during the years here 
before us.” 


Origin of Community Property 


The subject for discussion is probably foreign to 
many of the readers of this valued publication, as this 
system of property tenure is in use only in the southern 
and western parts of the United States. To a Cali- 
fornia spouse, community property merely means 
dower, or rather a substitute for dower, as its definition, 
as expressed in the code, indicates it to be the interest 
of the wife or widow in the estate accumulated by the 
marital partnership. The doctrine is based upon the 
theory that the husband and wife have together created 
the community estate, and thereby are to share equally 
in the benefit and enjoyment of the result of their joint 
or separate industry, labor and earning capacity, etc. 


See 31 C. J. 47. 


The system of community property tenure exists in 
eight states, i. e., California, Arizona, Nevada, New 
Mexico, Idaho, Louisiana, Washington and Texas. As 
distinguished from the common law, each system is 
wholly statutory. The exact origin of the law of the 
marital community is not certain. There is evidence, 
however, of the codified law in Spain as early as the 
seventh century. It became the law of Mexico with 
the coming of the Spaniards in 1521, and authentic 
history of that part of the territory of Mexico which 
is now known as the State of California records that 
from the beginning of settlement the law of community 
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property was an effective system. The people of the 
sage California, in their first Constitution adopted 
in 1849, shortly after the signing of the treaty of 
Guadalupe Hidalgo, ratified in March, 1848, and prior 
to admission as a state of the Union, which occurred 
on the 7th day of September, 1850, as United States 
territory, adopted their first community property lavy, 
The jurisprudence of Spain came to us with her laws 
regulating civil affairs as it did to Texas in 1836 and 
to other northern Mexican provinces, now American 
states, in 1848. We take the following from the case 
of Burr v. Wilson, 18 Tex. 370: 


Our laws of marital rights are in substance but a continua- 


tion of the rules of Spanish jurisprudence on the same subject 
matter. 


Although community property is of a common origin, 
no two states have the same definition of the term. In 
each state community property is defined negatively. 
It includes all property acquired after marriage by hus- 
band or wife which under the statute is not the separate 
property of either. In the majority of the community 
property states, the separate property of each spouse 
comprises the property owned by each at time of mar- 
riage and the property thereafter acquired by gift, 
bequest, devise or descent, and the rents, issues and 
profits of all such property. By elimination, therefore, 
it may be said that the community income includes the 
earnings of the husband and wife and all the rents, 
income and benefits accruing to the community prop- 
erty and the profits derived from the sale thereof. 
This, however, would not be applicable to all states, as, 
for example, in Louisiana and Idaho, the rents, income, 
interest and profits from the separate properties of 
either spouse belong to the community and constitute 
an additional element in the community income. This 
is undoubtedly based upon the theory that the appre- 
ciation to or gain from separate property is the result 
of the mutual co-operation, “endeavor and acumen of 
the marital partnership. In most of the states, the 
community property income and earnings are under the 
dominating power, management and control of the 
husband, even to the extent of the wife’s separate earn- 
ings during marriage. In the State of Idaho, however, 
the rule is different from that of California and other 
states, in that her personal earnings are subject to her 
own control and disposition. Prior to the year 1917, the 
husband, and he alone, in California was the dominat- 
ing factor and sole manager of both the community 
real and personal property, except that he could not 
make a gift of more than one-half thereof, nor could 
he at any time enter into a transaction in relation to the 
common property for the purpose of defrauding his 
wife; he could, however, lease, contract concerning, or 
otherwise encumber or dispose of any part of the 
community property without the consent of his wife. 
By will, however, he could never at any time dispose 
of more than one-half of the common property with- 
out his wife’s consent. 

In many of the states certain definite limitations were 
placed on the control by the husband, and in 1917 the 
State of California adopted an amendment to Section 
172 C. C. wherein it restricted the husband’s powers by 
saying that the wife must join in the encumbrance of 
disposition of community real property. The Cali- 
fornia Codes prior to the year 1917 carried no specific 
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declaration as to the ownership or interest of the 
spouses during peaceful coverture in the community 
property.. Absence of uniformity in the community 
property statutes of the many states, coupled with con- 
flicting expressions by the courts construing state stat- 
utes, some of which are almost precisely alike, has 
caused much confusion in determining the respective 
rights and powers of the spouses under this property 
system, particularly for income tax purposes. 

The Commissioner of Internal Revenue, however, 
permits the filing of separate income tax returns by 
husband and wife, each reporting the half of the com- 
munity income in all the community property states 
except California. Specific authorization is provided 
for this for periods before January 1, 1925, by Section 
1212, Revenue Act of 1926. 

In the case of Rosenberg v. Commissioner, 10 B. T. 
A. 601, where the income was reported equally by hus- 
band and wife as community property, claiming resi- 
dence in Texas, the Commissioner’s attorney admitted 
if the residence was judicially established the returns 
were proper. 


The Basis for the Inharmony in Taxing 
Community Income 


None of the Revenue Acts prior to the 1926 Act 
has been specific in determining the taxability of com- 
munity income. Each Act merely levies a tax on the 
“net income of every individual.” To divide the com- 
munity income and to file separate returns, each for 
one-half thereof, has been a right claimed by husband 
and wife in all of the community property states, and 
in deciding whether the community income is wholly 
the income of the husband or is one-half his income and 
one-half that of his wife, the Treasury Department 
has in each case looked to: the lex loci rei sitae. Thus 
far the rights of taxpayers have been determined by 
the courts or the Treasury Department entirely on the 
construction of the community property statutes or 
court decisions of the various states. The discrimina- 
tion against California, wherein the Federal Government 
fails to apply the provisions of its Revenue Acts with 
uniformity, is in part because the Supreme Court: of 
California in the case of Stewart v. Stewart, 199 Cal. 
318, failed to give to the wife during marriage a fixed 
and vested interest in the community property. As a 
contrast to the California theory that would give the 
wife no interest in the community property, let us com- 
pare the settled law of the State of Arizona, Idaho, 
New Mexico, Nevada and Washington, under which 
the nature, extent and scope of the wife’s interest in 
the community property is a fixed and vested one dur- 
ing the marital partnership, because the highest 
courts of these states have said that the legal and equit- 
able title to all community property is vested equally in 
the husband and wife, a theory of co-proprietorship 
under which the spouses constitute an entity of owner- 
ship and control. 


Texas Benefited Class Upon Dissimilar Theory 

Paradoxical, is it not, that we should find the Texans 
receiving the same benefits as the aforegoing state citi- 
zens yet upon an entirely different principle? Here we 
find the courts have declared that the legal title to all 
community property vests in the respective husband or 
wife to whom the same was conveyed or transferred. 
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Under this rule the grantee, in case of a transfer of 
real property to either husband or wife, is deemed to 
hold the legal title to a one-half interest therein for 
himself or herself, as the case may be, and to hold the 
remaining undivided one-half interest in such property 
in trust for the other spouse, the interest, however, of 
such other spouse being that of equitable owner of said 
undivided one-half interest. A contra rule prevails in 
California where the codes provide that where com- 
munity property is transferred to the wife it becomes 
presumptively her separate property. 

Since no one, except the Federal Government, ap- 
pears to be satisfied with the interpretation now placed 
upon the community property law of California, it is 
the general opinion that in all community property 
acquired by husband and wife, California residents, 
after July 29, 1927, by reason of the provisions of 
Section 161 (a) C. C., which property does not repre- 
sent accumulations to or income from community 
property owned on said July 29, 1927, the legal and 
equitable title is vested as to one-half interest therein 
in the husband and as to the remaining undivided one- 
half interest in the wife, thus placing California in the 
same category as the majority of the other community 
property states. Should this theory not be acceptable, 
the amendment or new section, 161 (a) supra, would in 
any event give to the respective spouses the legal owner- 
ship and the equitable ownership in an undivided one- 
half interest in such community property, as provided 
under the Texas system. 

In the case of Stewart v. Stewart, 76 Cal. Dec. 107, 
the California Supreme Court held that Section 161 
(a) C. C. did not apply retrospectively or in any wise 
relate to or govern the title, possession, interest or 
avails to or from community property which was pos- 
sessed or had a fixed status at the effective date of the 
enactment; therefore for the current period and years 
to follow the California husband must continue to re- 
turn for income tax purposes all of the income realized 
from his separate property and from the community 
property owned at the effective date of the enactment, 
whether such income is ordinary income or appreciated 
profits received through sales. However, the personal 
acumen and ingenuity of the husband are recognized 
community assets. It is apparent, therefore, where the 
appreciation to the community property is extraordinary 
and brought about solely through the sagacity or dis- 
cernment of the husband, complications arise in de- 
termining what part of the appreciation must be as- 
signed to corpus as classified on the basic date and 
what part to the unusual perception of the husband since 
this item and the personal earnings of the husband and 
wife are the special community items affected by Sec- 
tion 161 (a) C. C. and may be subject to separate in- 
come tax returns. 

The validity of such returns, however, is problemati- 
cal, as in California since 1917, the husband could not 
convey good title to community real property without 
the wife joining in the deed. It is obvious, therefore. 
that he was not the absolute and unrestricted owner 
of the whole of the community property from which 
the community income might be derived, nevertheless 
the California husband was by judicial opinion given a 
separate classification from husbands in adjoining com- 
munity property states under not’ dissimilar laws. The 
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question awaiting decision is, is his absence of full title 
and interest now sufficient to give any inter vivos rights 
to the wife? 


California Loath to Acquiesce 


Californians. await confidently a construction of the 
new section that will permit some measure of tax 
benefit as intended by the legislature in adopting the 
enactment. A constructive victory, however, might not 
be sufficient since California, by Section 172 C. C., as 
in each of the community property states, vests in the 
husband the primary management and control of the 
community property during coverture, although in some 
of them the wife has certain proprietary rights. It is this 
statutory assignment that might render futile the favor- 
able tax status gained under community law. Of this 
Mr. Justice Holmes said in U. S. v. Robbins, supra: 

Even if we are wrong as to the law of California and assume 
that the wife had an interest in the community income that 
Congress could tax if so minded, it does not follow that Con- 
gress could not tax the husband for the whole. Although 
restricted in the matter of gifts, etc., he alone has the disposi- 
tion of the fund. He may spend it substantially as he chooses, 
and if he wastes it in debauchery the wife has no redress. 

The author touched upon this subject in a paper 
presented to the National Tax Association, October, 
1924, published in The National Income Tax Magazine, 
Vol. II, No. 12, p. 357, from which we take the fol- 
lowing : 

Community property states stand as a favored class for Fed- 
eral tax purposes. Mr. Mellon, Secretary of the Treasury, 
recommended to Congress that recognition of the splitting of 
earnings in community property states for income tax pur- 
poses no longer be recognized by the United States Govern- 
ment. It is apparent that this would be a solution of this 
unsettled problem. It has its merits in that it would place all 
the states in the Union upon a similar plan, with uniform 
collection of Federal revenue. But we are not certain that the 
abolition would not violate a constitutional right. 


The Juridical Controversy 


Forced to give effect to statutory law and judicial 
decisions of the various states, tribunals determining 
the taxable rights of the spouses have found little com- 
fort in referring to prior decisions as precedents, since 
seldom, as a reference to cumulative index section 
823 (C. C. H.) discloses, are the facts and law in any 
two cases similar. Of the community property states, 
we find Idaho and Louisiana are in a favored class, since 
the law of these states classifies the rents, issues and 
profits of the husband’s separate property, as well as the 
wife’s separate property, as community property, while 
in the other community property states the income from 
such property is the separate property of the owner 


thereof. The aggregate tax payable, if community ine 


come is taxable one-half to the husband and one-half 
to the wife, is from 25 to 45 per cent less than if it is 
taxable wholly to the husband, since under the pro- 
gressive rates of the surtax an obviously much smaller 
proportion, if any, of the total income will be taxed 
in the higher brackets when divided between two re- 
turns than when included in a single joint return. Not- 
withstanding the special tax privileges provided under 
the laws of these states, we have failed to notice any 
marked influx of citizens to these states. We also find 
that Louisiana stands alone in classifying a joint gift 
or donation to both spouses as community property, 
while in the other states the spouses take such gifts 
as tenants in comon. 
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In this connection we are reminded that in 1923 the 
California legislature amended its Inheritance Tax Act 
to provide that property, wherever acquired by husband 
and wife after marriage, if acquired under conditions 
which would make such property community property 
in California, such property passing in estates of de- 
cedents, should be treated as community property, and 
in the event of the death of the husband, the widow 
would be given a community exemption equal to one- 
half of said property in addition to her personal exemp- 
tion. This amendment was a bid for new citizens. For 
example, should a husband and wife, residents of 
Illinois, accumulate an estate, say of $1,000,000 net 
under the conditions above noted, and continue to 
remain resident of Illinois and the husband died there, 
the tax on such an éstate would be, under the 
Illinois Inheritance Tax Act, upward of $100,000, but 
should such husband and wife convert their property 
into intangibles or other personal property and move 
to California, the husband dying here, under the afore- 
said amendment the tax would be but $39,510. Not- 
withstanding, however, the amendment to the Cali- 
fornia Inheritance Tax Act, the population of Illinois, 
for example, has continued to increase, so it therefore 
is obvious that it takes much more than a revenue 
measure to induce people to change residence. 

Another exception to the general rule is that of 
Texas, where the Commissioner has classified profits 
derived from the sale of separate personal property of 
a husband as community property under the Texas laws. 

On the question of wife’s earnings, the laws of the 
various community states lack uniformity and in Cali- 
fornia the salary of the wife is community property 
unless relinquished to her by the husband when, with 
his consent, such property becomes her separate prop- 
erty. A wife in California may return as separate 
income one-half the profits from the sale of partner- 
ship property standing in the name of the husband 
where one-half the amount paid for such interest was 
her separate property. See Hinckley v. Commissioner, 
6 B. T. A. 312. 

The Board has considered a number of cases affecting 
ante-nuptial agreements between husband and wife 
that were inspired by a desire to avoid the harsh pro- 
visions of the community property law, particularly in 
relation to the wife’s personal earnings or that were 
made with a desire to record the ownership and interest 
of the spouses in their property which will be by’ mar- 
riage commingled with the community acquisition. 

In the case of Belcher v. Commissioner, 11 B. T. A. 
1294, the effect to be given an ante-nuptial agreement 
was considered. Mrs. Belcher having, prior to mar- 
riage, occupied an executive position knew under the 
California community property law her earnings would 
be under the control of her husband. She testified— 

Q. Mr, LeRoy Hight: What did you know about the 
community property laws of California? 

A. Well, all the Women’s Clubs and everybody brought 
them up, what a risk we were taking when we got married. 

Q. Back in 1903 what did you know about the com- 
munity property laws of California? 

A. That a woman’s earnings belonged to her husband. 

The Belchers agreed to make their marriage a busi- 
ness partnership as well as a marital partnership, each 
to be a mutual and equai owner of all property earn- 
ings, income and profits accumulated during marriage. 
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Under this contract, the Board held (three members 
dissenting )—basing its decision on the case of Blair v. 
Roth, 22 Fed. (2d) 932, and United States v. Robbins, 
supra,—that Mr. Belcher must personally report not 
only his own salary and commissions on his separate 
income tax return, but also the salary and commissions 
earned during the calendar period by his wife, on the 
theory that the instant the salary and commissions of 
Mrs. Belcher were realized under the California law 
they were impressed with the status of community 
property and were taxable with reference to that status. 
In a word, although the Belcher contract is valid and 
s binding, it is in part an assignment of future earnings 
and the Revenue Act attaches to such earnings ¢o in- 
stante upon realization and at a time prior to the effect 
of the assignment under the contract. This case has 
been appealed to the Circuit Court of Appeals, Ninth 
Circuit. 

In the case of Cruickshank v. Commissioner, (Cali- 
fornia), supra, at the time of marriage in the year 
1909, Mr. and Mrs. Cruickshank entered into a written 
contract concerning their property, setting forth their 
original contributions thereto and providing that all 
earnings, income and profits realized by either during 
marriage should be the mutual and equal property of 
the parties. The Board in this case failed to give effect 
to the ante-nuptial agreement but taxed the parties in 
accordance with title ownership, and in addition, com- 
pelled Mr. Cruickshank to return separately all income 
realized from his law practice. 

The decisions of the Board disclose cases where citi- 
zens in business in one of the states—for example in 
New York—claim residence in another state—for ex- 
ample in Texas—in the Appeal of Rosenberg v. Com- 
missioner, 10 B. T. A. 601, the Board failed to sustain 
the claim of the taxpayer as to his Texas domicile. 

Of interest is the case of De Vaux v. Commissioner, 
B. T. A. Decision No. 4585 (C. C. H.), the Board 
holding that the law of the domicile determines whether 
the personal property acquired by the husband is com- 
munity or non-community property and, although the 
taxpayer was engaged in business in California, since 
he and his wife were domiciled in Nevada, the salary 
he received from California corporations for services 
was equally vested in the wife under the Nevada law, 
and therefore separate returns were proper. 

In the Appeal of Henry v. Commissioner, 6 B. T. A. 
131, the taxpayer, although living in California during 
the taxable period, insisted that he had not changed 
his domicile from the State of Washington and there- 
fore, separate returns of himself and wife should be 
accepted by the Commissioner. The Board held that 
taxpayer, in moving to California, had no intention of 
remaining there permanently and sanctioned separate 
returns. 

Much difficulty arises in determining the exact status 
of taxpayers residing in foreign countries which have 
the community property system. The privilege of fil- 
ing separate returns by husband and wife has been 
denied residents of Cuba, Philippine Islands, Spain and 
the Virgin Islands, on the theory that the right of the 
wife during marriage under the laws of these coun- 
tries is merely inchoate. Under the laws of certain states 
in the Republic of Mexico, however, tax returns on 
the community property basis have been approved for 
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Americans living in Mexico, the laws of which gives 
the wife a vested interest in community property. 
See Brittingham v. Commissioner, 13 B. T. A. 375; 
Miller v. Commissioner, 13 B. T. A. 1081. 

Husband and wife, citizens and residents of Switzer- 
land, may divide the income from sources within the 
United States, which is community income under 
Swiss laws. 


Recapitulation 

On the Pacific Coast, sandwiched in between the 
community property states of Washington and Cali- 
fornia, is the common law state of Oregon. An exam- 
ple of the application of the 1928 Revenue Act to tax- 
able income realized by husband and wife during cover- 
ture presents an astounding picture for political the- 
orists advocating equality and uniformity in meeting 
Federal tax burdens. 

(a) Assume that the combined net income of a 
husband and wife without children (living together, 
not apart) consists of $100,000.00, $50,000.00 of 
which was personally earned by each and that the 


personal exemption is equally divided. The tax then 
would be 


Washington Oregon California 
Wet diene ow kvvecbedad $ 4,654.37 $ 4,654.37 NONE 
BONNIE ahs vsiwiiewawee 4,654.37 4,654.37 $15,768.75 


(b) Assume that the combined net income of 
husband and wife consists of $100,000.00, all earned 
as salary by the husband, but that each takes the 
maximum earned income credit. The tax would be 


Washington Oregon California 
We iiinsds eo wedncwes $ 4,654.37 NONE NONE 
SOE Nixiedovincesies 4,654.37 $15,768.75 $15,768.75 


(c) Assume the combined net income consists of 
$100,000.00 realized by the sale of separate property 
of the wife, owned by her at time of marriage, the 
income repfesenting appreciation in this property 
during marriage. 


Idaho Oregon California 
eee: $ 5,160.31 NONE $16,259.37 
DOD Ki cuucieeeans 5,160.31 $16,259.37 NONE 


(d) Assume husband and wife are residents of 
Nevada, they living, however, during taxable period 
in New York, where he earns net income of $100,- 
000.00. In contrast to a New York resident, the tax 
would be ) 


Nevada New York 
WD nin sonshnd Sar ahinn debeaNeeuwn dee $ 4,654.37 NONE 
EE, as tadckte<ancatinbineds 4,654.37 $15,768.75 
Summary 
Combined basis (earned income)...... Gross Tax of $15,768.75 
Community basis (earned income)..... Gross Taxof 9,308.74 
ES ct nteed dane cwsv eke ebeersecereceeel $ 6,460.01 


In other words, on a total earned income of $100,- 
000.00 a saving of 41 per cent of the tax is effected if 
a husband and wife are permitted to file separate re- 
turns. In the case of unearned income outlined above 
under (c), the saving effected by filing separate re- 
turns is 36.5 per cent. These percentages will of course 
show marked increases where net incomes in excess 
of $100,000.00 are involved. 

Looking forward, the adoption of Section 161(a), 
Civil Code, by the California legislature, renders -yun- 
authoritative for reference the many cases decided 
affecting the marital interest in community property. 

(Continued on page 77) 
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Senate Bill Provides for New Court and 
Abolishment of Board of Tax Appeals 


STABLISHMENT ‘of a “United States Court 

of Administrative Justice,’ to which would be 
transferred the jurisdiction now possessed by the 
United States Court of Claims, the United States Court 
of Customs Appeals, the United States Board of Tax 
Appeals and the United States District Courts over 
claims against the United States, is proposed in a bill 
introduced into the Senate (S. 5154) by Senator Nor- 
ris of Nebraska. 

The present chief justice of the United States Court 
of Claims would be transferred to and become chief 
justice, and all of the other judges of the Court of 
Claims and the Court of Customs Appeals would be- 
come associate justices of the new court under Section 
2 of the bill. 

Jurisdiction now possessed and exercised by the 
Supreme Court of the District of Columbia to hear 
and determine the granting of petitions for writs of 
mandamus or bills for injunction or other extraordi- 
nary processes against officers and employees of the 
United States would be transferred to the new court. 

The court would be authorized to hear cases brought 
before it in divisions consisting of not less than three 
justices and when so heard the concurrence of two 
would be necessary for a decision. Sessions, in the dis- 
cretion of the court, might be held in the several judi- 
cial districts. 

Provision is.made.for review of the decisions of the 
new court by the: United States Supreme Court, as 
provided in Section 3. of the Act Approved February 
13, 1925 (Forty-third Statutes, pages 936, 939), but 
not otherwise. The order of the Supreme Court of 
the United States granting certiorari to review a judg- 
ment of the new court granting a petition for writ of 
mandamus or bill for injunction or other extraordi- 
nary would, under Section 6 of the bill, operate as a 
supersedeas. The final sentence provides that all suits 
pending on the effective date of the act against col- 
lectors of internal revenue would be proceeded with 
to final determination by the court in which pending. 

The bill has been referred to the Committee on Judi- 
ciary, from which it is unlikely to be reported. 


New Form Requirements 

Use of Certificate of Inventory, Form 1126, Discontinued. 
—The use of Form 1126, certificate of inventory, which tax- 
payers were required to file with their returns if engaged in 
a trade or business in which the production, purchase, or 
sale of merchandise was an income-producing factor, will 
be discontinued for the calendar year 1928 and thereafter. 
Corporations should therefore be instructed to furnish the 
information requested in question 10 on page 4 of Form 
1120 in lieu of filing Form 1126 with their returns. 

Queries regarding this mimeograph will refer to the num- 
ber of the mimeograph and the symbols IT:E:RR. Mim. 
3692. 

New Forms of Ownership Certificates Withholding Re- 
turns and Information Returns.—Effective upon receipt of 
revised forms the use of ownership certificates now known 
as Forms 1000, 1000A and 1001, will be discontinued, and 
there will be substituted therefor Forms 1000 and 1001, both 
“Revised Jan. 1929.” Form 1000, printed on white paper, 
will be used by all classes of owners except nonresident 
aliens. Form 1001, printed on colored paper, will be used 
exclusively by nonresident aliens. 

None of the obsolete forms should be distributed after 
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receipt of the revised forms. Persons making requests for 
Forms 1001 after you have received a supply of the new 
forms should be advised of the revision, and that Form 1001, 
formerly printed on yellow paper and used as an “exemp- 
tion” certificate, will be used in the future by nonresident 
aliens. Persons who use the old Form 1001 for claiming 
exemption from withholding will in the future use Form 
1000, line 1. Banks, paying agents, and others requesting 
supplies should be advised of these changes in the forms of 
ownership certificates. 

Form 1012 has also been revised and should be used by: 
all withholding agents making returns for February, 1929, 
and thereafter. 

Forms 1001B and 1001C have been discontinued, and 
Form 1002 will be used by nonresident aliens for the pur- 
pose of claiming exemption from withholding from income 
paid during the calendar year 1928. 

Form 1097, return of information of payments of divi- 
dends made during the calendar year, has been discontinued, 
and Form 1099 revised to include a line on which dividends 
should be reported, as required by T. D. 4236. It is not 
necessary that the same Form 1099 show salary and divi- 
dends paid to the same person. If more convenient the 
payor may file separate returns on Form 1099, but each 
group of returns must be accompanied by Form 1096. 

Any inquiries with respect to this mimeograph should be 
marked for the attention of IT:R:ABN. Mim. 3691. 


Court Decisions 


Affiliated Corporations.—Six corporations were held to be 
affiliated for 1920 where 71 per cent of three corporations, 
78 per cent of a fourth and over 95 per cent of a fifth were 
owned by the sixth corporation or its organization, which 
controlled other stock through agreements that the stock 
of the minority stockholders was to be offered for sale to 
the parent company first, and through proxies, and the com- 
panies were guided by a common interest and a common 
object obtained by pursuing the same methods through the 
same agencies. B. T. A. Dec. 3409 [C. C. H.], 10 B. T. A. 
120, reversed. 

A statement of the Board of Tax Appeals in its “Opinion” 
that “On consideration of all the facts presented we are of 
the opinion that petitioner was not affiliated with” the cor- 
porations alleged to be affiliated, is a conclusion of law and 
not a finding of fact, and, as such, reviewable by the Court. 
—United States Circuit Court of Appeals, Seventh Circuit, 
in The Great Lakes Hotel Company v. Commissioner of In- 
ternal Revenue.. No. 4041, October term, 1928. 


Two corporations were held not to be affiliated in 1921 
where Corporation A owned from 68 to 75 per cent of the 
stock of Corporation B, the minority of 32 per cent com- 
prising some two hundred owners who had no interest in 
corporation A precluding that substantial identity of interest 
required by the 1921 statute. B. T. A. Dec. 3133 [C. C. H.], 
9 B. T. A. 386, was affirmed.—United States Circuit Court 
of Appeals, Second Circuit, in Ice Service Company, Incor- 
porated, and National Ice & Coal Company v. Commissioner. 

Beverage Tax.—The beverage tax imposed upon a manu- 
facturer of soft drinks which had notified its customers that 
the price included the amount of tax imposed by Sec. 628 
of the Act of 1918, should be computed on the full price re- 
ceived where he failed to bill the tax separately as required 
by the regulations. Decision of Court of Claims (C. C. H., 
Fed. Tax Ser., D-8015), affirmed.—Supreme Court of the 
United States in Lash’s Products Company v. The United 
States. No. 98, October term, 1928. 

Community Income.—An instrument executed by a hus- 
band, resident of California, declaring that his wife’s share 
of community property, including earnings present or future, 
is vested in her, and that the husband retained the right of 
management and control thereof, as provided in Section 172 
California Civil Code, was held not effective to convert any 
part of his future earnings into the separate property of his 
wife. In view of the ease with which the obligation to pay 
income taxés could be so evaded, the instrument of waiver 
should be unequivocal and unconditional, the Court ruled. — 
United States Circuit Court of Appeals, Ninth Circuit, in 
Frank R. Wehe v. John P. McLaughlin, Collector. No. 5538. 
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Distributees, Taxation of—An insurance company which 
on the dissolution in 1922 of a mutual insurance company, 
took over the obligations of the latter under policies which 
it had issued and assumed its obligations on death and sick 
claims, ete., is not liable, under the trust fund doctrine, for 
taxes, penalties and interest assessed against the dissolved 
corporation where the evidence did not show that the insur- 
ance company had received as distributee any money, prop- 
erty or other asset of value of the dissolved corporation.— 
U. S. Circuit Court of Appeals, Fifth Circuit, in Peoples 
Industrial Life Insurance Company of Lowisiana v. United 
States of America. No. 5356. 

Estates, Income of—Act of 1916.—Dividends received in 
1917 by the executors of an estate on stock specifically be- 
queathed before such legacies were paid are income received 
by an estate during administration taxable as an entity to 
the estate under Sec. 2 (b), Act of 1916, as amended, at the 
1917 rates. District Court decision, 18 Fed. (2d) 668, af- 
firmed on this point. : 

Income received by the executors of an estate in 1917 
from the residuary estate the income of which was to be 
distributed to certain beneficiaries, before it had been trans- 
ferred to trustees for beneficiaries as provided in the will, 
is assessable to the executors as income received during the 
period of administration of the estate, at the rates imposed 
upon executors as taxable persons under Sec. 8 (c), Act of 
1916 as amended. District Court decision, 18 Fed. (2d) 668, 
reversed on this point.—United States Circuit Court of Ap- 
peals, First Circuit, in Clarence M. Woolley, et al., Executors, 
v. John F. Malley, Former Collector of Internal Reverwe, No. 
2244; John. F. Malley, Former Collector of Internal Revenue, V. 
Clarence M. Woolley, et al., Executors, No. 2245. 

Good Will, Obsolescence of.—A deduction for obsoles- 
cence of good will of a brewery due to the imminence of 
national prohibition legislation is allowable under Section 
234 (a) (7), Act of 1918, such section allowing obsolescence 
for any cause, provided only that it occurs with respect to 
property used in the business. District Court decision (T. 
D. 4067, VI-35-3399) reversed.—United States Circuit Court 
of Appeals, Second Circuit, in The Haberle Crystal Springs 
Brewery Company v.' Jesse W. Clark, Collector. 

Interest On Judgments.—Section 615, Act of 1928, amend- 
ing Sec. 177 of the Judicial Code, as amended, is not retro- 
active, and interest on a judgment of the Supreme Court 
rendered in 1927 for the recovery of a tax is allowable un- 
der Sec. 1117, Act of 1926, to the date of entry of the final 
judgment.—Court of Claims of the United States in S. S. 
White Dental Manufacturing Company of Pennsylvania v. The 
United States. No. J-612. 

Interest On Overpayments of Taxes.—The date of allow- 
ance of a credit is the date when the Commissioner signed 
the “Schedule of overassessments and allowance of abate- 
ments, credits,” etc., for transmission to the Collector con- 
taining his authorization to apply overpayments of tax as a 
credit against taxes due, if any, and, where such allowance 
was made prior to the effective date of the 1926 Act, the tax- 
payer is entitled to interest upon overpayments for the fiscal 
year 1918 from the date of such overpayment until the date 
of an additional assessment for the fiscal year 1919, against 
which such overpayment was credited, under Sec. 1019 of 
the 1924’ Act.—District Court, W. D. of Pennsylvania in 
Penn Smokeless Coal Company, a Corporation, v. The United 
States of America. No. 5668 Law. 

Income from Sale of Goods Manufactured Abroad, Taxa: 
tion of.—Profit from the sale in United States of goods 
manufactured abroad by a foreign corporation is gross in- 
come from sources within the United States within the 
meaning of Section 233 (b), Act of 1918. B. T. A. Dec. 
3125 [C. C. H.], 9 B. T. A. 321, affirmed.—United States 
Circuit Court of Appeals, Second Circuit, in Tootal Broad- 
hurst. Lee Company, Ltd., v. Commissioner of Internal Revenue. 

Informal Agreement in Settlement of Tax Cases, Effect 
as an Estoppel Under Rev. Stat. Sec. 3229.—Salaries De- 
ductible as Business Expenses.—An informal agreement 
between subordinate officials of the Bureau of Internal 
Revenue and a taxpayer for settlement of disputed items 
of tax liability is not binding as an estoppel and it is not 
a compromise within Rev. Stat. Sec. 3229 because, while it 
may have been ratified by the Commissioner, it was not 
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Treasury and upon the recommendation of the Attorney 
General. Decision of the Court of Claims reversed on this 
point. 

Where the Court of Claims does not make a finding upon 
the ultimate question of fact upon which the rights of the 
parties depend, but merely makes findings as to subsidiary 
circumstantial facts which bear upon’ it, such findings will 
not support a judgment unless the circumstantial facts as 
found are such that the ultimate fact follows from them 
as a necessary inference and ‘may be held to result as'a 
conclusion of law. 

Under Section 12 (a) of the Revenue Act of 1916 amounts 
paid by a corporation to its officers as compensation for 
their services can be allowed as deductions only if a part of 
its “ordinary and necessary expenses,’ so ‘when such 
amounts are extraordinary, unusual and extravagant, have 
no substantial relation to the measure of the services ren- 
dered but are utterly disproportionate to their value, such 
amounts are not in reality payment for services and cannot 
be regarded as “ordinary and necessary expenses.” 

Where pursuant to the custom of the business and the 
practice of the company for nearly thirty years, directors 
were paid a bonus based on a percentage of profits, in addi- 
tion to a salary as executive officers or managers, which 
was greatly in excess of the compensation which, as a mat- 
ter of common knowledge, is usually paid directors for cus- 
tomary services and was greater than that paid in prior 
years, the inference, in the absence of findings of fact as to 
the nature, extent or value of their services and as to the 
amount received by each, must be that the unusual and ex- 
traordinary amount paid the directors was not in fact com- 
pensation for their services but merely a distribution of a 
fixed percentage of profits that had no relation to the serv- 
ices rendered. Decision of-the Court of Claims reversed on 
this point. Judgment of the Court of Claims dismissing. the 
petition, affirmed.—Supreme Court of the United States in 
Botany Worsted Mills v. The United States. No. 31, October 
term, 1928. 

Jurisdiction of the Board.—Evidence is not required as to 
a fact stated by the Commisisoner in his communications to 
the taxpayer giving notice of the determination of a’ de- 
ficiency and as to which no issue was raised. Where the 
deficiency notice stated that “the deficiency in tax results 
from the inclusion in gross income * * * of certain com- 
pensation received” by the taxpayer which he had not in- 
cluded therein as exempt, and the only question presented 
by the taxpayer’s appeal to the Board of Tax Appeals was 
whether such compensation was subject to tax and there 
was no issue as to the amount of the compensation, the 
Board erred in deciding that there was any deficiency for 
such year, after it decided that the income was exempt from 
income tax. The order in B. T. A. Dec. 2807 [C. C. H.], 
8 B. T. A. 209, reversed—United States Circuit Court of 
Appeals, Fifth Circuit, in David H. Blair, Commissioner of 
Internal Revenue, v. John E. Mathews, No. 5466; John E. 
Mathews v. Commissioner of Internal Revenue, No. 5475. 


Liability for Breach of Contract—When Deductible—tia- 
bility for breach of a contract as established by a judgment 
rendered in a subsequent year is deductible in the year of 
the breach by a taxpayer on the accrual basis who set up 
on its books a reserve for such liability in the year of the 
breach, such liability being created by breach of the con- 
tract and not by the admission of liability therefor to the 
creditor. B. T. A. Dec. 3499 [C. C. H.], 10 B. T. A. 476, 
reversed.—United States Circuit Court of Appeals, Second 
Circuit, in American Code Company, Inc., v. Commisisoner. 

Life Insurance—Estate Tax Liability—Life insurance on 
the decedent, procured after the effective date of the Reve- 
nue Act of 1921, payable to another than his estate or ex- 
ecutor, with reservation giving the insured the right to 
change the beneficiary, and on which premiums were paid 
by the insured, was held to be subject to the estate tax as a 
transfer of property, under Sections 401 and 402 (f) of the 
Revenue Act of 1921.—Supreme Court of the United States 
in The Chase National Bank of the City of New York, et al., 
v. The United States. No. 77, October term, 1928. ’ 

Loss of Useful Value of Business Property, Deduction 
for.—Loss on property held not to’ be adaptable to other 
uses charged off by a distiller and manufacturer of whiskies 
in 1918, the year in which it determined to discontinue such 
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business because of the imminence of the Eighteenth 
Amendment, and sold in 1919, was held to be deductible in 
1918 as a loss in useful value, the regulations not requiring 
that the amount of such logs be determined by sale. The 
fact that the taxpayer did not charge off as large a loss in 
useful value as it might have charged was held no basis for 
contending that what it did charge off was not a loss.— 
United States Circuit Court of Appeals, Sixth Circuit, in 
Charles M. Dean, Collector, and The United States of America 
v. The Hoffheimer Brothers Company, a corporation under the 
laws of Ohio. No. 5129. 


Recovery of Illegal Refunds.—An estate tax was imposed 
on the entire community of the decedent, a resident of Cali- 
fornia, following a claim for refund by the executrix, on the 
ground that only one-half of the community was subject to 
the estate tax, refund was allowed. Later the Commissioner 
of Internal Revenue decided that the refund was without 
authority of law in view of the Supreme Court decision in 
United States v. Robbins, 269 U. S. 315. Suit was brought 
by the Commissioner to recover the amount refunded and 
a decree was rendered by the District Court, 24 Fed. (2d) 
71, in favor of the United States. On appeal to the United 
States Circuit Court of Appeals, Ninth Circuit, the latter 
Court held that the remedy of the government was not, as 
made in the lower court, an action in equity, but an action 
at law. The Court therefore held that the case should have 
been transferred to the law side of the Court and to that 
end the decree of the lower court was reversed and the 
cause remanded for further proceedings. No. 5536. Cir- 
cuit Judge Gilbert wrote a dissenting opinion—Lora A. 
Pratt Kelley, Executrix v. United States of America. 


Statute of Limitations.—The six year period for collection 
after assessment provided in Section 278 (d) of the Revenue 
Act of 1924 does not apply under the provisions of Section 
278 (e) (2) to an assessment made before that Act was 
passed. Decision of the United States Circuit Court of Ap- 
peals, 22 Fed. (2d) 249, reversed.—Supreme Court of the 
United States in Benjamin Russell, et al., v. The United 
States of America. No. 58, October term, 1928. This decision 
is contrary to the decision of the Board of Tax Appeals in 
the Art Metal Works case, 9 B. T. A. 491. 

The filing of a completed, not of a tentative, return starts 
the running of the statute of limitations. 

Collection of 1918 taxes assessed on June 11, 1925, within 
the statutory period as extended by a waiver signed March 
1, 1924, is not barred until six years after such assessment. 
Decision of the District Court for the Western District of 
Louisiana, 26 Fed. (2d) 505, affirmed.—United States Cir- 
cuit Court of Appeals, Fifth Circuit in Florsheim Bros. Dry 
Goods Company, Lid., v. United States of America. No. 5295. 


Appeal from an order of the Supreme Court of the Dis- 
trict of Columbia granting a temporary injunction restrain- 
ing the collection of a tax barred by the statute of limita- 
tions was dismissed as premature, without passing on the 
merits of the case, such interlocutory injunction not being 
appealable, under the law, since it did not affirmatively 
change nor affect the possession of property.—Court of Ap- 
peals of the District of Columbia in Andrew W. Mellon, 
Secretary of the Treasury, et al., v. Edward P. Mertz. No. 4737. 


The period of limitation upon assessment of 1920 and 1921 
taxes as provided in Sec. 277 (a) (1) and (2), Act of 1924, 
as extended by a waiver on assessment, is extended by sixty 
days under Sec. 277 (b) where no appeal was taken to the 
Board of Tax Appeals. 


A waiver of the right to file a petition with the Board of 
Tax Appeals, dated December 2, 1926, executed within the 
statutory period of assessment for additional taxes for 1920 
and 1921 as extended by a waiver executed in November, 
1925, extending the statutory period to December 31, 1926, 
does not stop the running of the statute of limitations, and 
under Sec. 277 (b), Act of 1926, assessment of additional 
taxes for such years within 120 days after the expiration of 
the statutory period as extended is not barred.—U. S. Dis- 
trict Court, W. D., Washington, So. Div., in Mutual Lumber 
Company, a Corporation, v. Burns Poe, Collector, No. 6220. 
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Section 611, Act of 1928, is no defense to the Collector in 
a personal action against him for the recovery of 1918 taxes 
collected June 7, 1926, under duress after the expiration of 
the statutory period on collection and when the liability 
therefor had been extinguished where a claim in abatement 
had been filed and rejected October 6, 1921, and the Com- 
missioner had thereafter granted special assessment, such 
section not being a specific retroactive ratification of an 
illegal collection by the Collector as agent.—U. S. District 
Court, W. D. Penn., in Clinton Iron & Steel Company vy. 
D. B. Heiner, Collector. No. 5650 Law. 


Tax-exempt Income.—Compensation received in 1923 for 
legal services rendered Du Val County, Florida, as county 
attorney under a contract with the Board of County Com- 
missioners was held to be exempt. B. T. A. Dec. 2807 [C. 
C. H.], 8 B. T. A. 209, affirmed on this point——United States 
Circuit Court of Appeals, Fifth Circuit, in David H. Blair, 
Commissioner, v. John E. Mathews, No. 5466; John E. Mathews 
v. Commissioner of Internal Revenue. No. 5475. 


Fees received in 1921 by an attorney for services rendered 
under contracts with certain Texas cities in suits compelling 
the separation of railway grade crossings and relative to the 
regulation of rates of public service corporations were held 
to be exempt from income tax. B. T. A. Dec. 3382 [C. C. 
H.], reversed—United States Circuit Court of Appeals, 


Fifth Circuit, in W. J. Howard v. Commissioner of Internal 
Revenue. 


_ Profit from the sale of municipal bonds is exempt from 
income tax, such tax being either on the bonds themselves 
or on the income arising therefrom.—District Court. D. of 
Minnesota, Third Division, in Bunn v. Willcuts, Collector. 
29 Fed. (2d) 132. 

Trusts, Taxation of.—Property transferred in trust in 1903 
and 1910, subject to a power of revocation in the settlor and 
reserving the income thereof to be paid to the settlor for 
life and on his death to a designated person until the ter- 
mination of the trust, as provided in the trust deed, with 
remainder over, should be included in the gross estate of 
the settlor under Sec. 402 (c), Act of 1921, such section 
not being retroactive where the death of the settlor followed 
the passage of that statute. Decision of the Court of Ap- 
peals for the Seventh Circuit, 24 Fed. (2d) 91, reversed on 
this point. ; 

Property transferred in 1919 to trusts, creating life inter- 
ests in the income thereon, terminable five years after the 
death of the settlor, or, in one case on the death of the 
beneficiary should she survive that date, and, in the others, 
on the death of the respective life tenants, whichever should 
first happen, all with remainders over, reserving to the 
settlor power to alter, change, or modify the trust agree- 
ment with the consent of the beneficiary or of a majority 
of the beneficiaries thereof, and to supervise the investment 
of trust funds, should not be included in the gross estate of 
the settlor under the 1921 Act, since (a) the reserved powers 
do not serve to distinguish the trusts from any other gift 
inter vivos not subject to the tax, and (b) the transfer of 
the remainder interest after the testator’s death was not 
“to take effect in possession or enjoyment at or after his 
death” within the meaning of Sec. 402 (c), Act of 1921, 
since it is at least doubtful whether the trusts or interests in 
a trust intended to be reached by such phrase include any 
others than those passing from the possession, enjoyment, 
or control of the donor at his death, and so taxable as trans- 
fers at death under Sec. 401. Decision of Court of Appeals, 
24 Fed. (2d) 91, affirmed on this point—Supreme Court of 
the United States in Mabel G. Reinecke, Collector, v. The 
Northern Trust Company, Executor under Last Will and Tes- 
tament of A. C. Bartlett, Deceased. No. 90, October term, 1928. 


Trust Estates—Income Tax on Beneficiaries.—The dis- 
tributive share of a beneficiary of a trust estate may not be 
reduced for losses sustained upon the sale of securities 
owned and held by the trust as capital assets under the 1918 
Act.—United States Circuit Court of Appeals, Fourth Cir- 
cuit, in Walter M. Abell et al., v. Golen L. Tait, Collector of 
Internal Revenue. 
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py VIEW of the excessive taxation of real estate, particu- 
larly in states where revenue is not obtained from income 
taxes, and the persistent demands for relief by a more equitable 
spread of the burden on intangible assets, the adoption of the 
income tax by a number of states where it is not in effect is 
in prospect in the near future. 

Special commissions have recently recommended revisions 
of the tax systems of Massachusetts and New Hampshire. 
The new plan proposed for New Hampshire includes a levy 
on personal incomes. For Massachusetts important changes 
are recommended in the income system which has been in op- 
eration for years. 

Proposals for supplementing the property tax by an income 
tax are before the legislatures of Iowa, Nebraska and South 
Dakota. A revision of the tax system in Wisconsin is under 
consideration but there the probabilities are that a reduction in 
income tax rates will be made. Governor Walter J. Kohler’s 
first message to the Legislature indicated a desire to remove 
any idea that Wisconsin is unfriendly to industry. A four 
per cent corporate income tax law now before the Legislature 
of California is reported as practically certain of adoption, 
which would transform the tax system of that state into one 
based largely on the taxation of income. 

The impending tax legislation in California follows the 
approval by California voters in November of an amendment 
to the constitution, which, according to the National Tax 
Association Bulletin, January, 1929, p. 99, permits tax levies 
as follows: 

1. Taxation of banks at 4 per cent of their net income, in 
lieu of all other taxes and licenses, state, county and municipal, 
upon such banks or the shares thereof, except taxes upon 
their real property. The legislature by a two-thirds vote of 
each house may subsequently provide for any other form of 
bank taxation now or hereafter permitted by Congress re- 
specting national banking corporations, providing such form 
of taxation shall apply to all banks within the state. 

2. Taxation of all financial, mercantile, manufacturing and 
business corporations, in lieu of the present franchise tax, at 
4 per cent of their net income. Such a tax may be subject 
to offset, in a manner to be prescribed by law, by the amount 
of personal property taxes paid by such corporations to the 
state or political subdivisions therof, but the offset shall not 
exceed 90 per cent of such state tax and the tax in any event 
shall be not less than $25. 

3. Taxation of notes, stocks, bonds, credits, and other in- 
tangible personal property upon their actual value at the rate 
of 3/10 of 1 per cent. The legislature is empowered to in- 


crease the rate to not more than 4/10 of 1 per cent. This tax’ 


shall be in lieu of all other property taxes thereon and its 
proceeds are not to go to the state, but to the political subdi- 
visions thereof, in such manner as may be provided by law. 


Moc interest is being manifested in the declaration of 
the new administrative policy in the settlement of tax 
cases as outlined by Henry Herrick Bond, Assistant Secretary 
of the Treasury, in “An Open Letter to the American Tax- 
pay er,” ’ published i in the January 19, 1929, issue of the Saturday 
Evening Post, p. 25. 

“Away from litigation and back to administration” is now 
the watchword of the Treasury Department, Mr. Bond says— 
in the spirit of which the Special Advisory Committee has been 
organized to relieve the Board of Tax Appeals by use of 
“reasonable settlement methods” in cases appealed to the Board 
which involve questions of fact; similar discretion and au- 
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; Letters from Washington 
on Taxes 


We write a selected list of clients a se- 
ries of letters from Washington on tax mat- 
ters which are subjects of conversation, 
but which do not ordinarily get into pub- 
lished services—the sort of thing you get 
by regular trips to Washington. Not tax 
news, nor digests of rulings, but brief re- 
ports of discussions which do not always 
appear on the surface. The letters are a 



























































real help to all tax men. Clients include 
tax practitioners and corporation officers. 
May we send you a copy of our latest 
letter? 




















CLIP THIS COUPON TO YOUR LETTERHEAD 














The Kiplinger Washington Agency, 
National Press Bldg., Washington, D. C. 

Please send me, without obligation, a compli- 
mentary copy of your bi-weekly tax letter. 
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thority has been extended to the: Income Tax Unit (including 
auditors, conferees and clerks in Washington who review the 
work of agents in the field) to effect settlements; and the 
Review Division has been created in the General Counsel’s 
office, primarily to review all pending cases before the Board of 
Tax Appeals that involve questions of law or mixed ques- 
tions of law and fact. 

For the success of the new policy Mr. Bond makes a plea 
‘for co-operation by the taxpayer in the exercise of a reciprocally 
conciliatory spirit, and further, in the selection of a competent 
attorney or accountant, if one is needed—“A man who is fair 
minded and reasonable in his work in your behalf.” At this 
point is an expression of regret that there are some tax prac- 
titioners, relatively small in number, “who purposely drag out 
the final closing of a tax case in order to increase their own 
fees, and, having this always uppermost in their minds, they 
urge One new contention after another, year after year, know- 
ing all the time that their contentions are not sound and will 
be overruled, but seeking to impress the client with their in- 
dustry and thus be able to render him a bigger bill for 
services.” Argument is presented as to the advantages to be 
gained by the taxpayer in the more frequent acceptance of the 
opportunity to have tax cases finally terminated by the use of 
“closing agreements.” 

The primary aim of the new policy now being followed, Mr. 
Bond says, “is to administer the income tax within the confines 
of our own department, avoiding legal refinements as far as 
possible and reducing law suits to a minimum.” The “letter” 
concludes with the expectation that further advances can be 
made in the “science of income taxation” and a statement of 
confidence that the “big problem of the income tax—its admin- 
istration—is approaching complete solution in a way that must 
commend your increasing approval.” 





‘THE controversy in Congress over the method of making 
4 tax refunds abatements and credits resulted in an amend- 
ment by the Senate to the deficiency bill (H. R. 15848), 
reading as follows: 


“Provided that no part of the funds herein appro- 
priated for tax refunds, where the claim is in excess of 
$10,000, shall be paid out, except on hearings before 
any committee or officer in the department conducting 
same, which hearings shall be open to the public, and 
the decision shall be a public document.” 

This amendment is a modification of a bill (S. 5319) in- 
troduced by Senator McKellar. In approving the original 
McKellar bill, in which provision was made for review of 
all tax refunds, credits or abatements in excess of over 
$10,000 by the Board of Tax Appeals, the Senate Judiciary 
Committee made a report (based largely on testimony given 
at the hearings on the first deficiency bill in the House and 
Senate), which contained some acrid criticism. 

A large portion of the report is given to a consideration 
of the circumstances surrounding the granting of refunds 
and credits for the year 1917 to the United States Steel Cor- 
poration, which with interest totaled $57,000,000. The refund 
claims for that year 1917 were made following additional 
assessments for 1917 amounting to $17,000,000. It is stated 
that the Steel Corporation has a refund claim for $50,000,000 
and interest for the year 1918. 

With reference to the levy of the additional assessments 
and the recent refund settlement, the Committee presented 
the following conclusions: 

“So that year we have this United States Steel Corpora- 
tion case settled in the solicitor’s office. We find that after 
the reassessments, or some of them, had been made, then 
the solicitor and one of his assistants resigned and were 
admitted to the practice of law before the Bureau; and that 
soon after they filed a proceeding before the Bureau to 
obtain a refund of taxes, which had been assessed in part 
while they were connected with the Bureau. We find that 
they tried the case before three employes of the Bureau, 
who were employes of the Bureau when these three assess- 
ments were made, one of them when all of the assessments 
were made and the other two when all of them but one 
were made. We find that this case was tried in secret, 
passed-upon in secret, and virtually paid in secret. We find 
that while the solicitor’s office reassessed the Steel Corpora- 
tion in 1917 in the sum of $17,000,000, yet some. 10 years 
afterwards a committee from the same office where it was 
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assessed were paying back $15,000,000 of the sum then as- 
sessed against the Steel Company. In addition to that, 
there were $11,000,000. ° 

“But, even that is not all. They allowed a much bigger 
judgment than the $17,000,000. Mr. Bond was good enough 
to give the entire picture.” 

[Testimony of Henry Herrick Bond, Assistant Secretary 
of the Treasury, was that the $26,000,000 refund included 
the principal sum of $15,000,000 and $11,000,000 of interest 
and that in addition to the refund there was a credit of about 
$28,000,000, with interest, making a total credit allowance 
of $31,000,000 on account of the year 1917.] 

“So, that instead of only the trifling sum of $26,000,000 
repaid to the United States Steel Corporation, there was 
this sum with the additional sum of $31,000,000, making a 
total of $57,000,000 that was paid back to the Steel Corpo- 
ration for this one year 1917, ten years after the assess- 
ments were made. In other words, they not only got back 
substantially all of the special assessments, but they got 
back refunds on the original assessments necessarily. 

“Your Committee is of the opinion that this indicates such 
a loose method of procedure, not to speak of it more harsh- 
ly, that their method of refunding taxes erroneously or 
improperly made should be changed to a system less objec- 
tionable.” 

Treasury Department officials testified that they construe 
the law to bind them to secrecy regarding pending refund 
cases. The information regarding the United States Steel 
Corporation settlement was first made public by Representa- 
tive Garner, a member of the Joint Committee on Internal 
Revenue Taxation, according to the Judiciary Committee 
report. With reference to the secrecy surrounding the hear- 
ings of refund cases and the granting of refunds, abatements 
and credits, the report says: 

“Your Committee is of opinion that this is not to the 
best interest of the Government; it is not to the best interest 
of the honest administration of the Bureau; that under such 
a system the grossest kind of injustice might happen, and 
the Committee thinks it ought to be done away with. 

“Your Committee further reports that there is no question 
of publicity of tax returns. This bill does not provide for 
publicity of tax returns in any way, but, it does provide that 
where a taxpayer disputes the validity of his own voluntary 
tax returns or disputes the validity of any reassessments 
that have been made upon him, then the case shall be tried 
openly before the Bureau of Tax Appeals, which has been 
created for that purpose.” 


PROBABLY the strongest influence in the elimination of 
Senator McKellar’s proposal to have tax refund cases 
passed upon by the Board of Tax Appeals was the vigorous 
protest made by Secretary Mellon in a letter to Senator 
Smoot, chairman of the Finance Committee. i 

Secretary Mellon declared that the effect of the original 
McKellar bill would be to more than double the work of 
the Board and that thereby the Board “would be buried in 
a volume of work from which it could never emerge.” Aside 
from opposition on account of the practical difficulties in- 
volved Mr. Mellon submitted other objections as follows: 

“A stable government must rest upon the confidence of 
its people. High administrative officers must be entrusted 
with responsibility and' on their good faith, proven by the 
test of time, the people must rest. Responsibility must be 
placed somewhere under our taxation system. . 

“Obviously, it should be placed in those high administra- 
tive officers whose positions were created for the purpose 
of the enforcement of the law. Nothing is gained by super- 
imposing a semi-judicial review of such administrative action 
in all cases. On the contrary, it would be a mere transfer 
of responsibility, at a large interest cost, increased adminis- 
trative expense, and would inflict a serious blow to the 
morale of the Bureau of Internal Revenue. 

“If the Commissioner and his experienced and trust- 
worthy assistants cannot be entrusted with this responsi- 
bility they should not be trusted with any responsibility 
whatever under the income tax law, because the responsi- 
bility for making refunds is no greater than the responsibilty 
tor collecting additional taxes. ‘ 

“Their faithful devotion to the interests of the Govern- 
ment has been proved during too long a period to require 
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defense. I can, therefore, only suggest-that the person who 
would propose transferring the responsibility for these re- 
funds to other officers would probably--within a short period 
of time make a similar attack upon the Board of Tax Ap- 
peals and, pointing to the large amount being refunded by 
the. Board, demand that the power to refund be transferred 
to some other person or group. 

“No proof has been offered to show any improper pay- 
ments. There is no evidence of maladministration, corrup- 
tion or improper practices. There is nothing to indicate that 
the present machinery is not functioning smoothly and with 
adequate protection to the interests.of the Government. 
Why, then, when it has been determined that a taxpayer 
has paid more than he ought, should he be compelled to 
wait three years in order to have his case reviewed by a 
semi-judicial body? ; ; 
_ “The real issue is whether the income tax is to be admini+ 
istered by the executive branch of the Government in ac+ 
cordance with every precedent and every sound principle 
of government, or is to be turned over to the judicial branch. 
I have no hesitation in prophesying that the latter course 
spelHs the complete breakdown of the income tax. Any tax 
that cannot be administered save by means of litigation and 
court decision cannot long survive.” 


[NCREASED dividend distributions to individuals in 1927 as 
a result: of industrial prosperity in 1926 are apparent in the 
report by Secretary Mellon of the tax collections for the 
calendar year 1928, which are based on returns for the yeat 
1927. Income taxes paid by individuals in 1928 on account of 
income in the year 1927 totaled $935,050,365, an increase of 
$75,811,734 over the preceding year. 

_ In so far as income of individuals is dependent on distribu- 
tions of earnings of corporations, increases or decreases in earn- 
ings of corporations have a tendency not to be reflected cor- 
respondingly in the returns of individuals until the following 
year. That probably accounts for the failure of the business 
slump in 1927 to show itself in individual returns, whereas 
tax collections from corporations in 1928 based on earnings in 
1927 show a decrease of $101,901,501 from the preceding year. 


There was also a decrease of $17,692,949 in miscellaneous’ 


taxes, so notwithstanding the increase in revenue from the 
income tax paid by individuals, the aggregate internal revenue 
collections during the calendar year 1928 were $43,782,717 less 
than in 1927, 
_ The new corporation tax rate of 12 per cent became effec- 
tive on January 1, 1928, which represents a decrease of 11.1 
per cent from the 13% per cent rate in effect the year before. 
Treasury actuaries are evidently counting on taxable earnings 
of corporations for the year 1928 to show an increase over the 
year 1927 as large as the reduction in the tax rate in view of 
the preliminary estimate that taxes to be paid by corporations 
this year will be at least equal to the sum paid in 1928. 
Only a very small surplus at the end of the current fiscal 
year is now expected at best, and that might be changed to 
a deficit by increased appropriations by Congress, or by an 
adverse decision in the suit involving additional payments to 
the railroads on mail contracts. 


The Interstate Commerce . 


Commission held $45,000,000 in additional payments. should ; 


be made to the railroads. The isstie; ‘however, has been 
brought before the Supreme Court and 4; decision is not ex- 
pected before June 30, so the probabilities are that even though 
the decision is in favor of the railroads the amount payable 
will not be legally due until the next fiscal year. 


Tos positively will be the last forecast as to the release of 


Regulations 74. Based on a composite of opinion Of officials 
ranking from doorkeepers to trusted keepers of the inner seal 
of the Treasury Department, the new regulations will be ex- 
posed to public view on or about February 15. 


7 Be substance of informed comment on the charges and 


innuendoes which have been made relative to refunds, abate- © 


ments and credits is that while objection might be reasonably 
raised to the secrecy provision of the law in the determination 


and allowance of such adjustments within the Incomie Tax / 
Unit no evidence has been presented in proof of favoritism or ; 


bad faith. ; ae 
The Treasury Department is as mttch under obligation to 


yaere* 


make refunds or give credits and abatements for taxes illegally 


rr. 
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collected as it is to require additional assessments where tax- 
payers have failed to meet their full obligations under the 
law. In the construction of complex statutes and the necessary 
exercise of judgment in involyed matters of fact it is probable 
that some honest errors have been made and that others are 
in store for the future. 

In so far as refunds, credits and abatements have been made 
as the result of court decisions or decisions of the Board of 
Tax Appeals—and a large portion of refunds have been so 
determined—they have been subject to as much publicity as 
would be provided for by the original McKellar bill. The re- 
cent refund objections therefore apply only to settlements 
within the Bureau of Internal Revenue. To make provision for 
some such publicity in the Bureau as is given when a taxpayer 
resorts to the courts or to the Board of Tax Appeals, would, 
therefore, not be a revolutionary departure; and that in a 
modified form is what the rather vague and gingerly amend- 


ment to the deficiency bill as passed by the Senate apparently 
provides for. 


A CONGRESSIONAL inquiry into settlements made by 
the Treasury Department in the case of two large es- 
tates is probable as a result of press publicity which has 
been given to charges of irregularities. The New York 
Times version of the accusations made follows: 

“Allegations are made that as a result of the examination 
of the Deering estate the executors were asked to pay an 
additional tax of $2,052,414, but that the Internal Revenue 
Bureau accepted a settlement of $1,163,094. It is also al- 
leged that orders went out to reduce the value of the 
Deering securities to a figure that would warrant acceptance 
of the reduced amount. 

“Executors of the King estate are said to have returned 
a tax of $506,689, but it is said that the tax officer for the 
Texas division found that this was too low and determined 
that $994,103 should be paid to the government. Eventually, 
it is asserted, the Internal Revenue Bureau notified the ex- 
ecutors that they must pay $994,877. 
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“It is alleged that the estate was willing to pay an addi- 
tional $450,000, but that a representative of the Committee 
of Review and Appeal went to Texas and reported that the 
tax assessed was $500,000 too large. It is stated that he 
valued part of Mrs. King’s real estate at less than the state 
and county valuation, that the bureau abrogated the $488,877 
additional tax, and that as a result of another examination 
an additional tax of $802,979 was subsequently imposed, 
bringing the total to $1,309,668. 

“Officials of the Bureau have refused to discuss the cases.” 


Significant Decisions of the Board of 
Tax Appeals 


Accrual Basis of Accounting.—A company owned a one- 
half interest in fee of an iron mine which was operated by 
another company under an operating agreement. The fee 
owner included in its account of income only money actually 
received from the operating company. The operating com- 
pany kept complete records of the operations of the mine on 
the accrual basis. Held, that the fee owner was engaged in 
the operation of an iron mine and its income would not be 
properly reflected by its own book alone and should also be 
based upon the books and records kept by the operating 
company on the accrual basis —The Leon Iron Company v. 
Commissioner. Dec. 4692 [C. C. H.], Docket No. 14771. Mar- 
quette, Smith and Trammel dissented from this decision. 

Business Expense.—Contributions made to an association 
for the purpose of preventing strikes and promoting indus- 
trial peace and to an association for the purpose of encour- 
aging location of industries and residents by advertising are 
business expenses and deductible. Contribution made to a 
citzens’ committee to exercise surveillance over public works 
is too remote and not a business expense.—Sitmons Brick 
Company v. Commissioner. Dec. 4703 [C. C. H.]. Docket 
Nos. 13973, 24509, 27247. ; 

Capital Expenditure.—Where state officials laid out and 
proposed to construct a public highway through taxpayer’s 
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orchard that would have damaged and caused the abandon- 
ment of part of it and injured its irrigation system, and the 
taxpayer paid $5,000 to obtain the removal of the road to 
another location where such damage did not result, said 
payment of $5,000 was a capital expenditure and not an ordi- 
nary and necessary business expense for the year in which 
payment was made.—Seufert Brothers Company v. Commis- 
sioner, Dec. 4722 [C. C. H.], Docket No. 19347. Phillips 
dissented. 

Community Property—Community income under the 
laws of the State of Washington held to be taxable in whole 
to the husband, and hence the contention of the Commis- 
sioner that, since the husband and wife elected to file sepa- 
rate returns, each must return one-half of the community 
income was disapproved. United States v. Robbins, 269 U. S. 
315, followed—Laura Allen v. Commissioner, Dec. 4659 (C. C. 
H.), Docket No. 19438. 

Invested Capital—Where a corporation sustains a deficit 
due to losses of operation, and thereafter pays dividends be- 
fore such deficit is made whole and the original capital re- 
stored, such dividends represent a return to stockholders of 
a part of the capital of the corporation and, in computing 
invested capital, the paid-in capital is to be reduced by the 
amount of the deficit caused by the payment of such divi- 
dends.—Crystal Ice Company v. Commissioner, Dec. 4653 [C. 
C. H.], Docket No. 13134. 

Jurisdiction of the Board.—The Board of Tax Appeals is 
without jurisdiction to hear and determine a proceeding in- 
stituted and prosecuted by a corporation whose existence is 
for any and all purposes wholly terminated.—S. Hirsch Dis- 
tilling Company v. Commissioner, Dec. 4737 [C. C. H.], Docket 
15816. 

Long-term Contracts.—Basis of Reporting Income.—Peti- 
tioner entered into.a contract for purchase and sale of cer- 
tain timber, and more than one year elapsing between date 
of commencement of work under the contract and comple- 
tion. Held that true income for each of the years would not 
be reflected by reporting income on the long-term contract 
basis.—Deer Island Logging Company v. Commissioner, Dec. 
4733 [C. C. H.], Docket Nos. 30307 and 31613. 

Losses, Deductible—Where an officer of the petitioner 
misappropriated some of its bonds prior to 1915, which was 
not discovered until a year or two later, and where said 
officer gave his note in 1921 to make good the shortage, and 
went into bankruptcy in 1922 and nothing was paid on said 
note, the loss occurred at the time of the misappropriation 
and is not deductible as a bad debt in 1922—Douglas County 
Light and Water Company v. Commissioner, Dec. 4731 [C. C. 
H.], Docket No. 25175. Sternhagen and Trammell dis- 
sented. 

Partnership—Basis of Accounting.—Petitioners, as part- 
ners, owned and operated two distinct and separate busi- 
nesses of different character, one retail merchandising and 
the other the buying and selling of lands. The books and 
accounts of the two businesses had for many years been 
kept separately, those of the mercantile business on an ac- 
crual basis and those on the land business on a cash basis. 
Held, that the two businesses being separate and distinct, 
the use of a different system of accounting for each was 
proper, as the system used reflected accurately, in each case, 
the income received.—Joseph Stern and Samuel Stern v. Com- 
missioner, Dec. 4691 [C. C. H.], Docket Nos. 5887, 5943. 


Patents, Depreciation of—Amortization of Organization 
Expenses.—1. A patent application is an assignable prop- 
erty right capable of being valued as evidence of the value 
of stock of a corporation for which it was exchanged. 

2. Costs of development incurred subsequent to the filing 
of the application for a patent must be shown to add to the 
capital value of that patent before they can be added to the 
depreciable base of such patent. 

3. <A patent application is not a depreciable asset. When 
a patent issues, however, depreciation may be taken over the 
life of the patent. 

4. Experimental expenses shoyld be charged to capital or 
expense depending upon the nature of the expenditure. In 
the absence of evidence as to the nature of the experiment 
the deduction of such expenses cannot be allowed. 

Cost of organizing a corporation may not be recovered 
by; exhaustion deductions.—Hershey Manufacturing Company 
v. (Commissioner, Dec. 4697 [C. C. H.], Docket Nos. 28862, 
32108. Trammel and Phillips dissented on the last point. 
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Property Exchanges—Taxable Gain.—The petitioner dis- 
posed of substantially all of its physical properties to the 
Central Illinois Public Service Co. and received from the 
latter in exchange therefore stock and securities, which stock 
and securities ,.were subsequently distributed by the peti- 
tioner to its stockholders. Held, that the transaction consti- 
tuted an exchange of property for other property having a 
readily realizable market value and resulted in a gain to 
the petitioner.—The Abbott Light & Power Co. v. Commis- 
stoner, Dec. 4649 [C. C. H.], Docket No. 14572. 

Special Assessment—Abnormality.—Where the petitioner 
was the holder of a valuable contract, and also developed 
a paint printing process subsequently patented, which were 
the principal factors contributing to the production of in- 
come, and the contract can be included in invested capital 
at only a nominal figure, and the patent was not included 
at all, an abnormality results which entitles petitioner to a 
special assessment under Section 328 of the Revenue Acts of 
1918 and 1921.—Rothchild Colortype Company v. Commis- 
stoner, Dec. 4662 [C. C. H.], Docket No. 12663. 

_ Statute of Limitations—Where an assessment was made 
in 1919 within the five-year period of limitation provided for 
by Section 250 (d) of the Revenue Act of 1918, and the 
Revenue Act of 1924 was enacted prior to the expiration of 
an extension of that period under Section 250 (d) of the 
Revenue Act’ of 1921, held, that the Commissioner had six 
years from date of assessment within which to begin suit 
or other proceeding for the collection of the tax, under Sec- 
tion 278 (d) of the Revenue Act of 1924, under authority of 
Art Metal Works, Dec. 3164 [C. C. H.], 9 B. T. A. 491. The 
said six-year collection period having been extended by 
consent in writing until December 31, 1926, and an appeal 
having been filed with the Board on August 3, 1926, held, 
collection not barred.—C. S. Hodges v. Commissioner, Dec. 
4648 [C. C. H.], Docket No. 19083. 

_ Transferees, Taxation of—Validity of Section 280.—Peti- 
tioners, transferees of the assets of a corporation, were noti- 
fied by respondent that he proposed to assess against them, 
under Section 280 of the Revenue Act of 1926, unpaid taxes 
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assessed against the corporation. Petitioners ask a redeter- 
mination by the Board and question the constitutionality of 
Section 280. Held, that having invoked Section 280 to secure 
a redetermination, petitioners may not question its validity. 
—Henry Cappellini v. Commissioner, Dec. 4763 [C. C. H.], 
pete Nos. 25926-25928. Milliken, Love and Green dis- 
sented. 


The Community Property Bungle 
(Continued from page 67) 

Mr. Justice Holmes, in United States v. Robbins, 
supra, indicates that Congress could tax all the com- 
munity to the husband ; this language was not, however, 
necessary for the opinion. State discrimination in 
Federal Revenue exactions should be reduced to a min- 
imum, and, from the dictum of Mr. Justice Holmes, 
it is certain the courts will go far to bring about uni- 
formity. But to hold that the husband can be held 
responsible for the tax upon the whole of the com- 
munity income, although the wife by state statute or by 
state court decisions is recognized to be an equal owner 
or cO-proprietor, means a specific declaration that the 
Federal courts have rejected ownership, recognized as 
the criterion of income tax liability by the acceptance 
of such a theory. If ownership is to continue as the 
basis for the tax then the Federal courts may deter- 
mine for themselves who is the legal owner of the prop- 
erty which comprises the community income without 
reference to state court decisions. 

Will the courts disregard the State laws as in Hecht 
v. Malley, 265 U. S. 141, or carry the rule of Baltzell 
v. Mitchell, 3 Fed. (2d) 428, to community property 
because of management and control, under state law, 
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being in the husband and thus measure the tax of one 
person on the property or income of another? Cer- 
tainly the Fifth and Sixteenth Amendment to the 
United States Constitution will be invoked. But as 
has been asserted with a good deal of truth that what- 
ever is biologically necessary will receive moral justi- 
fication and social approval, so it may be said that 
whatever the economic needs of contemporary society, 
they will be accorded juristic and legal sanction. 


Amendments of Regulations 


| Sepa 44 of Regulations 69, relating to the sale 
of property involving deferred payments, has been 
changed by amending the last paragraph to read as 
follows: 


In the sale of mortgaged property the amount of the mort- 
gage, whether the property is merely taken subject to the 
mortgage or whether the mortgage is assumed by the purchaser, 
shall be included as a part of the “purchase price,” but the 
amount of the mortgage, to the extent it does not exceed th 
basis to the vendor of the property sold, shall not be considere 
as a part of the “initial payments” or of the “total contract 
price,” as those terms are used in Section 212 (d), in Articles 
42 and 45, and in this article. Commissions and other selling 
expenses paid or incurred by the vendor are not to be deducted 
or taken into account in determining the amount of the “initial 
payments,” the “total contract price,” or the “purchase price.” 
T. D. 4255. 
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visions of Regulations 45, 62, 65 and 69, relating to 

tax-exemption of building and loan associations have 

been amended by T. D. 4253: VIII-2-4065, as follows: 
Article 515 of Regulations 45 (1920 Edition), as 

amended by T. D. 3179, C. D. 5,200, is further amended 

to read as follows: 

A building and loan association organized pursuant to and 


operating in accordance with the laws of the United States or 
a State or Territory thereof is entitled to exemption. 


Cooperative banks without capital stock organized and op- 
erated for mutual purposes and without profit are exempt. 
Credit unions such as those organized under the laws of 
Massachusetts, being in substance and in fact the same as co- 
operative banks, are likewise exempt from tax. 

Articles 515 of Regulations 62, 65 and 69 are 
amended to read: 

A building and loan association organized pursuant to and 
operating in accordance with the laws of the United States or 
a State or Territory thereof, substantially all the business of 
which association is confined to making loans to members, is 
entitled to exemption. 


Cooperative banks without capital stock and operated for 
mutual purposes and without profit are exempt. Credit unions 
such as those organized under the laws of Massachusetts, being 
in substance and in fact the same as cooperative banks, are 
likewise exempt from the tax. 


The Bar of the Statute of Limitations in 
Tax Cases 
(Continued from page 62) 
(See O’Neill Machine Company v. Commissioner, 9 


B. T. A. 567; Greylock Mills v. Commissioner, 9 
B. T. A. 1281.) 


We can concede that April 1, 1924 would be a rea- 
sonable time limit in the ordinary case, especially where 
the taxpayer and the Commissioner had continuously 
been negotiating as to the amount of the liability. 
However, the facts in a case pending before the Board 
indicate that this is not always true. — 


In January, 1921, the Bureau of Internal Revenue 
had just about finished its final audit of this taxpayer’s 
1917 case. At the final conference it was suggested 
that the Government’s auditors might be unable to 
finish the audit within the three-year period provided 
in Section 14 (a), Revenue Act of 1916. Accord- 
ingly, an unlimited waiver was executed to enable the 
auditors unhurriedly to finish their audit which was 
completed in March, 1921. The case then peacefully 
reposed in the Commissioner’s closed files for three 
years. In March, 1924, it, with many other cases were 
reaudited and losses, previously allowed on the basis 
of fair market value as of March 1, 1913, were dis- 
allowed. An emergency assessment was made just 
prior to April 1, 1924. 

It seems quite clear that April 1, 1924, was not a 

“reasonable” time or date in this case; that it should be 
held to expire when it had effectuated the purpose for 
which it was requested by the Commissioner and was 
given by the taxpayer. 


Waivers Invalid Because Persons Signing Lacked 
Authority to Execute 
In the case of an individual taxpayer no problems 


arise except where a tax representative signs a waiver 
under a general power of attorney. It would seem 
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that such signing would not be valid unless the power 
of attorney expressly gives the attorney such power. 

In the case of an estate, it has been held and con- 
ceded by the Government that in certain states an exe- 
cutor or administrator has not the authority to sign a 
waiver of the statute of limitations which had already 
barred the liability. In the case of a corporation, the 
question first arises as. to which officers of the corpora- 
tion, if any, have authority so to bind the corporation, 
or whether action by the Board of Directors is neces- 
sary.. This queStion would seem to depend upon the 
laws of the state of the corporation’s domicile. (C.C. 
H. (1928) Standard Fed. Tax Service, Par. D-8427). 

In the case of Walsh v. Price, Collector, the United 
States District Court for the Eastern District of- New 
York held that officers of a New York corporation had 
not the authority to execute a waiver of the statute of 
limitations after the statute had run, without authoriza- 
tion from the Board of Directors; that officers of cor- 
porations only have authority to do acts beneficial to 
the interests of the corporation and its stockholders or 
which are intended so to be. 


This subject largely depends upon the laws of the 
various states concerning the powers of corporate offi- 


cers so to contract, and space will not permit an analysis 
of the laws of each state. 


Rule of Construction in the Case of Ambiguity in 
Statute of Limitations 

The Government has contended that all doubts 

should be resolved in favor of the Government in con- 

struing a statute of limitations in a taxing act. This 
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contention was advanced and rejected by the U. S. 
Supreme Court in Bowers v. New York & Albany 
Lighterage Company, supra, and again in Russell y. 
U, S., supra. 

Conclusion 


In this article the writer has attempted briefly to 
comment only upon the most common points involving 
the statute of limitations. Many other situations arise 
in tax cases presenting technicalities which, if urged by 
a taxpayer, would prevent collection at this late date. 
It is the opinion of the writer that more taxes have 
been collected illegally after the bar of the statute has 
extinguished the liability than have been collected 
illegally because of a wrongful decision as to the 
amount of the tax. In making this estimate we are 
considering the great number of cases where there 
has been some manner of reorganization or change of 
ownership of assets since the taxable years involved. 

In Wood v. Carpenter, 101 U. S. 136, 139, the 
Court said: 

Statutes of limitations are vital to the welfare of society and 
are favored in the law. They are found and approved in all 
systems of enlightened jurisprudence. They promote repose 
by giving security and stability to human affairs. An important 
public policy lies at their foundation. They stimulate to activity 
and punish negligence. While time is constantly destroying the 


evidence of rights they supply its place by a presumption which 
renders proof unnecessary. 


Therefore, there should not be any hesitancy about 
pleading the bar of the statute of limitations. 

[In the March issue Mr. Sherrod will discuss the 
statute of limitations as it affects actions on tax bonds 
and transferees of assets of corporations Editor. | 
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